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Memorandum 85-97

Subject: Study L-640 - Probate Code (Recommendation Proposing the Trust
Law)

Attached to this memorandum 3Iis a revised draft of the
comprehensive trust law. This draft incorporates decisions made by
the Commission at the September and October meetings. Since the
Commission has decided that the trust law iIs to be submitted to the
1986 legislative session, we mneed to be able to print the
Recommendation P;oposing the Trust Law so that it will be available to

those who are reviewing the bill, Accerdingly, the Commission needs
to approve the draft Recommendation for printing after the December
meeting, subject to any revisions necessary to implement declsions
made at that meeting.

At the December meeting, we do not plan to review the entire
draft statute. The staff will note sections where there still may be
some problem, as discussed below. The Commissioners should be sure to
read the explanatory text set out 1in pages 1-111 of the draft
Recommendation and raise any questions you have about this material at
the meeting. The staff would also 1like to recelve any editorial
suggestions you have concerning this material.

The staff has the following remarks concerning the statutory
material (pp. 201-330):

§§ 15301-15309. Restrictions on voluutary and involuntary transfers

These sections duplicate the wpaterial attached to Memcrandum
85-87, which is also on the agenda for this meeting. We will discuss
these provisions iIn connection with Memorandum 85-87, wnot this

memorandum,

§ 15407. Effect of disposition in favor of "heirs” or "next of kin"

of settlor [Recommendation p. 222]

The Commission decided to omit this section at the September
meeting because of a concern that it might defeat the intention of the
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settlor. Professor Halbach and the staff think it would be better to
limit this section, rather than omit 1t. Accordingly Section 15407
provides that the rule eliminating the need to get the consent of
beneficiaries described as "heirs” or "next of kin" does not apply as
to any beneficiary whose interest is 1ikely to vest. The section, as
revised, would avoid the need to get the consent of remote, unknown,
and unborn beneficiaries whose interests are not likely to vest, while
preserving the rights of beneffciaries whose Interests are more
immediate, but who also fall into the general class of heirs or next
of kin. '

§ 16304. When right to income arises; apportiomment of income
[Recommendation p. 276]

This provision has been revised as set out in the September
ninutes. However, the staff has some reservations about the change.
The second sentence of subdivision (a) refers to an asset becoming
subject to a trust by reason of a person's death, but in the case of a
living trust {(other than a pour-over situation), the asset will
already be subject to the trust—the situation is better described as
the asset becoming subject to the interest of the beneficiary by
reagson of the person's death., Yet the comment refers to this change
as dealing with the problem of apportioning income following the death
of a settlor of a revocable living trust. This -type of problem
illustrates the difficulty of tinkering with the Revised Uniform
Principal and Income Act on an ad hoc basis. The staff believes that
a comprehensive review of the RUPIA is needed and should be done by
experts inm this area. This suggestion has been forwarded to the
Uniform Laws Commissioners, but it 1s assumed that it will be years
before such a project would be undertaken, if at all. As a general
approach, then, the staff recommends that the Commission deal only
with problems for which there 1s a clearly acceptable solution in this
area until such time as a comprehensive revision of the RUPIA can be

conducted.

§ 16312, Charges against income and principal [Recommendtion p. 282]

In subdivision (d)(5) a reference to interest has been added to
conform to the uniform act and to deal with the problem discussed at
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the September meeting concerning Interest on  an  estate tax
delinquency. This approach provides a default rule (that such
interest is charged to principal) which the trust instrument can avoid
by a specific provision. - However, as discussed at the September
meeting, it can also be argued that such interest should be charged
against the interest of the income beneficiary.

It does not seem necessary to adopt Section 5(a) of the RUPIA to
deal with this problem, so the staff suggests that we do not do so,

For your information, Section 5{a) provides as follows:

Upless the will otherwise provides and subject to
subsection (b) [see of Section 16305], all expenses incurred
in  connection with the settlement of a decedent's estate,
including debts, funeral expenses, estate taxes, interest and
penalties concerning taxes, family allowances, fees of
attorneys and personal representatives, and court costs shall
be charged against the principal of the estate,

§ 16442, Iiability for exemplary damages [Recommendation p. 291]

You should review this section which implements a decision to

clarify and 1imit the 1iability for exemplary damages.

Education Code § 94606 (added). Standard of care under Uniform Manage-
ment of Institutional Funds Act [Recommendation p. 425]

As a general principle, the draft statute applies the same basic
standard of care to trustees. The conforming revisions would
implement this principle as to the Uniform Management of Institutional
Funds Act In Education Code Section 94606. The Commission has not
reviewed this change.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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SUMMARY OF REPCRT

The proposed comprehensive trust law reorganizes existing law and
consolidates it in the Probate Ccde. The preposed law governs private
express trusts and also provides a framework for charitable trusts
that are subject to the jurisdiction of the Attorney General.

The proposed law retains much of the substance of existing law,
while eliminating distinctions between testamentary and living trusts
to the extent practicable. Many technical and minor changes are made
in the process of reorganizing and combining the several bodles of
existing trust law. Assuming enactment during the 1986 legislative
session, the operative date of the new Trust law is deferred until
July 1, 1%87.

The more important changes that would be made by the proposed law

are indicated below:

Creation of Trusts

The essential elements necessary to create a trust under the
proposed law are not substantively different, although stated in terms
drawn from the Restatement (Second) of Trusts. The proposed law
revises the rules governing indefinite tbteneficiaries and purposes Lo
conform trust law with the law of powers, and to validate trusts which

would fail umnder existing law.

Oral Trusts

The proposed law provides that an oral trust may be made
irrevocable, that it may te established only by clear and convincing
evidence of the trust elements, and that the oral declaration of the

settlor is not, standing alone, sufficient evidence of its creation.

Spendthrift and Other Protective Trusts

The preoposed law revises the law relating to spendthrift trusts

as follows: {1) The statute makes clear that voluntary and



involuntary transfer of the beneficiary's right to priecipal may be
restrained, as well) as the right tec inceme. {2) C{Lreditors are
precluded from cowpelling the trustee to exercise discretion to pay
income or principal to the beneficiary; this does not limit any right
a bteneficiary way have to compel payment. (3) A person claiming
delinquent child or spousal support can reach a trust that is
protected from general creditors in an amount determined equitable by
the court. The trust instrument may prevent enforcement of a judgment
for support by a spouse or former spouse, but may not restrict the
right of a person claiming child support. (4) The right of a public
entity to seek reimbursement for support furnished a trust beneficiary
or a spouse or minor child of the beneficiary is recognized in the
proposed law and treated the same as a claim for child support;
however, this right of reimbursement does not apply where the
teneficiary has a disability that substantially impairs his or her
ability to provide for care or custody and the disability is a
substantial bandicap. (5) The ablility of a creditor to reach the
"surplus” over the amount needed for the education and support'of the
beneficiary under Civil Ccde Section 839 is preserved, but the wage

garnishment exemptiom as applied to spendthrift trusts is deleted.

Enforcerent of Charitakle Trusts by Attornev General

The proposed law codifies the principle that the Attorney General
should get notice of proceedings invelving charitable trusts, except
where the charitable interest is subject to revocation or where the
Attorney General has walved notice. The proposed law also makes the
special procedure applicable to internal affairs of trusts available
to the Attorney OGeneral both during the time that non-charitable

beneficiaries have an Interecst and thereafter,

Trustee's Bond

The proposed law wake clear that an dnstitutional trustee
qualified to act in Celifornia is mnot required to give a bond,
regardless of a requirement in the trust. In other cases the court
tas discretion to require an individual trustee to give a bond if
reasonzbly reguested by the btemeficiary or if needed to protect the
interests of bteneficiarles, notwithstanding a waiver of bond in the

trust.



Acceptance and Rejection of Trusts

The proposed law codifies rules governing the trustee's
acceptance of the trust by a written acceptance or by acting under the
trust. These rules also permit the person named as trustee to act in
cmergency circumstances to protect the trust property without being
deemed to have accepted the trust. The proposed law provides for
rejection of the trust ip writing or by inaction for g reasonable time

after learning of the trust,

Trustees' Duties

The proposed law replaces the archaic and incomplete statements
of trustees' duties ip existing law with a list of duties drawn
largely from the Restatement., The proposed law makes clear, however,
that fiduciary duties under a revocable trust are owed to the settlor
(or otker person holding the power of revocation) during the time the

trust is revocable.

Standard of Care in Administering the Trust

The proposed law applies the recently revised standard of care
governing investment and management of trust PToperty im Civil Code
Section 2261 to cover all adninistrative duties under the trust and
eliminates the old statute requiring "at Jleast ordinary care and

diligence.’

Duty to Inform and Account to Beneficiaries

The proposed 1law requires trustees to account annually to
beneficiaries who are currently receiving or are entitled to receive
income or principal, subject to a contrary provision in the trust,
Other beneficiaries wil] be able to request relevant information from
the trustee but are not entitled to annual accounts. The proposed law
also recognizes that beneficiaries may walve the right +to an
accounting. The duty to inform and account to beneficiaries does not
apply to beneficiaries under revocable trusts during the time when the

trust is rewvocatble,



Trustees' Touars

The proposed law adopts the scheme of the Uniicim Trustees’

Powers Act giving the trustee a set of automatic powers, including all
powers that a prudent person would exercise in furtherance of the
purposes cf the trust, subject to amy restrictions or expansioms of
powers in the trust., The automatic powers in the proposed law are
essentially the same as the opticmnal powers in existing law. The
power to continue te operate a business that 1s in the trust is not
automatic, however, but may be exercised only if the trust so provides
or the court permits it. The proposed law makes clear that the
existence of a power does mnot excuse its exercise in a panmer that

would viclate a duty.

Allocations Between Income and Principal

The proposed law makes some revisions In the Revised Unifoirm
Principal and Jucome Act. The standard of care is conformed to the
newly revised standard under Civil Code Section 2261. The rule
against apportionment of reunt, Iinterest, and annuities is reversed In
favor of the uniferm rule calling for apportionment. Losses to a
business or farming operation may bte carried forward. The maximum
depreciation for natural resources 1s limited to the amcunt that is
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deductitle from federal income tax instead of the 27-1/2% standard.

Remedies for Breach of Trust

The proposed law provides a comprehensive list of the traditional
remedies available for breach of trust, whereas the existing statute
is largely silent on this subject. The proposed law adepts the
Restatement formulaticn of the measure of liability for breach, The
proposed law makes the trustee liable for Interest at the legal rate
on judgments or for any greater amount received as interest. The
right to exemplary damages Is codified in the proposed law, but the
amount 3s limited to three times the amount of corpensatory OrT

restitutionary damages awarded.



Limitations

The proposed law provides a three-year limitations period in
proceedings by a beneficiary against a trustee that begins to run on
the date of receipt of an account or report that discloses the facts
of a claim or on the date when the berneficiary reasonalbly should have

discovered the facts. This replaces the existing four-year statute.

'Exculgation

The proposed law adopts Restatement rules governing exculpation
of trustees by provisions iIn the trust, a subject mnot covered by

existing statutes except as to revocable living trusts.

Liability of Trustee to Beneficiaries for Acts of Others

The proposed law adopts the Restatement rules governing the
trustee's liability for acts of agents or predecessor trustees, thus
filling a gap 1in existing law. As for 1liability for acts of
cotrustees, the proposed law also adopts the Restatement approach,
with some important mwodification, and thereby harmonizes existing

statutory and case law.

Modification and Termination of Trusts

The propcsed law contains comprehensive rules on modification and
termination of trusts in place of the scattered and incomplete
references in existing statutes, The rule that a trust is revocable
unless 1t is made irrevocable by the trust instrument is retained, but
the proposed law makes clear that this rule applies only to trusts
created by California domiciliaries, trusts executed in California,
and trusts providing that Califormia law governs revocability. The
proposed law makes clear that a revocable trust may be revoked in the
manner provided by statute (delivery of a written Instrument to the
trustee during the settlor's lifetime), unless a manner specified in
the trust is made exclusive. The proposed law gives the court
discretion to approve a modification or termination Dby all
beneficiaries without the consent of the settlor, if the reason for
modification or termination ocutweighs the interest in accomplishing a

material purpose of the trust. This discretion is not available if



the trustor bas impcsed a valid restraint on the alienation of the
beneficiary's interest, as in a spencthrift trust. In the case of a
trust with uneconomically low principal, the proposed law establishes
a fioor of $20,000 in priucipal amount below which the trustee may
terminate the trust without the npeed for judicial approval. The
propesed law gives the court authority to alter the administrative or
distributive provisions of a trust where necessary to accomplisk the
purpose of the trust. The proposed law libteralizes the statutory
rules governing combination of similar trusts. It also permits the
divieion of a trust intc twe or more separate trusts upon & showing of
good cause and that the trust purposes and the interests of
beneficiaries will not be defeated or substantially impaired, whereas
existing law requires the comsent of all interested parties. The
proposed law also provides rules on the disposition of property upon

trust termination.

Cot

udicial Proceedings Concerning Trusts

The proposed law makes clear that the superior court, when
considering questions regarding the internal affairs of trusts, has
full jurisdiction over necessary parties and all the powers of the
superior court. The proposed law recognizes that there is no right to
a jury trial in proceedings concerning internal affairs of trusts. In
the case of testamentary trusts, venue is proper both in the place of
administration of the decedent's estate and in the principal place of
trust administration. Venue in proceedings involving living trusts is
in the county where the principal place of administrationm of the trust
is located. Under the proposed law, the principal place of
administration is the usual place where the day-to-day activities of
the trust are carried on by the person primarily responsible for
administering the trust, rather than the place where the day-to—day

records are kept as provided in existing law.

Rights of Beneficiaries of Revocalle Trusts

The proposed law limits the rights of bereficiaries of revocable
trusts during the time wher the trust may he revoked. Hence,

beneficiaries of revecable trusts may rot petiticn the court relating



to internal trust affairs. For are such beneficiaries entitled teo
receive notice of proceedings commenced by other persons relating to
internal trust affairs. The consent of such beneficiaries is not
necessary in any case where the consent of "all" teneficiaries is

needed to take or approve some actiom.

Liability of Trustees te Third Persons

Dnder the proposed law, the trusctee is personally liable on a
contract where the contract sc provides or the trustee fails to reveal
its representative capacity. The existing rule helds the trustee
liable wunless the contract excuses liability. The proposed law
provides that the trustee is 1iable for helding trust property and for
torts only if the trustee is personally at fault, i.e., where the
trustee, either negligently or intentionally, acts or falls to act.
This fills a gap In existing statutory law. The proposed law also
makes clear that a third persor may =sue the trustee in its
representative capacity, leaving the 1issue of ultimate Iliability

between the trustee and the trust estate tc a later time.

Rights of Creditors oi Settlors

The proposed law provides that a creditor of the settlor may
reach property subject to a revocable living trust to the extent of
the settlor's power of revecastion. After the settlor’'s death, the
creditor may reach trust property to the same extent, if the
decedent's estate is otherwise Insufficient to satisfy creditors’

claims.

Transitional Provisions

As a general rule, the proposed law is made applicable to all
trusts, but where significant new rules are provicded that a settlor
can alter by provisions in the trust, the existing law is generally
retained as to living trust created btefore the operative date and as
to testamentary trusts under wills executed before the operative date

and not incorporated by reference in a will thereafter.
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TRUST LAW

Background

California is among a small group of states having a relatively
significant body of statutory trust 1aw.1 The foundation of
Califernia trust law 1s a revised version of the Field Code dating
from 1872.2 Surprisingly large portions of the Field Code remain
unamended 113 years later. The Field Code has been the subject of
serious criticism over the years; it has even been described as being
“about as functional as a vermiform appendix.”

The Probate Code enacted in 1931 included a separate Lody of
trust  statutes largely concerned with procedural matters.4
Different bodies of procedural law have developed within the Probate
Code, due to the separate treatment traditionally afforded
‘testamentary trusts as opposed to living trusts,

Various wuriform laws have also been enacted in California,

forming yet another body of statutes that must be read with the Field

1. See G. Bogert, The lLaw of Trusts and Trustees § 7, at 31-34
{rev. 2d ed., 1984)., This source lists California, Georgia, Indiana,
Louisiana, New York, Oklahora, Pennsylvania, and Texas as having
detailed trust statutes. Washington should also be added to this
list. See Wash. Rev, Code Ann. §§ 11.96.009-11.110.900 (Supp. 1986).

2. See Civil Code §§ 859-871, 2215-2269, 2273-2289 passin.

3. Evans, Observatlions on the State, Ete., of the California Laws
of Uses and Trusts, 28 S. Cal. L. Rev. 111 (1955); see also Eohfeld,
The Need of Remedial Legislation in the California Law of Trusts and
Perpetuities, 1 Calif. L. Rev. 305 (1913); Turrentine, Suggestions for
Revigion of Provisions of the California Civil Code Regarding Future
Interests, 21 Calif. L. Rev. 1 (1932),.

4. See Prob. Code §§ 1120-1133 passim.

5. See the discussion wunder “"Judicial Proceedings Concerning
Trusts” infra.




Code and the procedural statutes in the Probate Code.6

Califorpia trust law is now a patchwork. The various parts are
largely uncoordinated. Much of the Field Code is antiquated and at
variance with the terminology of 20th Century trust Ilaw. The
California statutes have not taken advantage of the work of the first
or second Restatements of Trusts nor of the provisions in the Uniform
Probate Code relatiﬁg to trust administration.?

A major purpose of this recommendation is to reorganize and
consolidate the scattered provisions of existing law.B Thisg will
make the law more accessible to courts, lawyers, and other interested
persons, and should make the law more easily understood. This was, of
course, the function of the Field Code when 1t was enacted--It
provided a "hip pocket" statement of basie trust principles that was
probably serviceatle in the context of 19th Century California.9
The Commission has also reviewed existing law with a view toward
improving 3its operation by eliminating inconsistencies, modernizing
language, unifying procedures,lD and filling gaps in the law where
additional guidance is considered useful.l1 To the extent

practicable, the proposed law seeks to apply the same substantive

6. See the Revised Uniform Principal and Income Act (1962) {(Civil
Code §§ 730-730.17):; the Uniform Management of Institutional Funds Act
(1972} (Civil Code §§ 2290.1-2290.12); the Uniform Supervision of
Charitable Trusts Act {1954) {(Gov't Code §§ 12580-12597); the Uniform
Testamentary  Additiocns to  Trusts  Act (1960} {(Prob. Code
§§ 6300-6303). Section 3 of the Uniform Trustees' Powers Act {(1964)
was the source of much of Probate Code Section 1120.2.

7. See Restatement of Trusts (1935); Restatement {(Second) of Trusts
(1957); Uniform Probate Code §§ 7-101 to 7-307 (1977).

8, Some specialized laws will remain in other codes. ©See, e.g.,
Fin. Code §§ 1500-1591 (trust companies); Gov't Code §§ 12580-12597
(Uniform Supervision of Charitable Trusts Act},

9. This description appears in a discussion of approaches to trust
law reform in 1 Ontario Law Reform Commission, Report on the Law of
Trusts (1984). -

10. See, e.g., the discussion under "Judicial Proceedings Concerning
Trusts™ infra.

11. See, e.g., the discussion under "Remedies for Breach of Trust”
infra,
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and procedural rules to living and testamentary trusts. The
Commission has not set out to completely uproot the existing law,
Many provisions in existing law, particularly recent statutory
enactments, have been retained in the proposed law without substantive
change. The precess of revising and reorganizing the Field Code
provisions has resulted in more change in the lénguage than in the
substance of much of this 1aw.l2

The Commission has not attempted to codify all relevant rules
relating to trusts thdt may apply under the common law. Rather, the
Kproposed law makes clear that the common law of trusts is the law of
California, except to the extent that it is modified by statute.13

A major source of proposed revisions is the Restatement (Second)
of Trusts. To a large extent, the Restatement 1s harmonious with
California case law,l4 in part because the Restatement seeks to
state the common law rule, which may also prevail in California.
Where there is conflict between the case-law rules, the Restatement
seeks to take the rule deemed sounder in principle or more
expedient.l5 The Restatement 1s a widely accepted authority that
has influenced the development of California 1aw.16 The Restatement

12. This is because the substantive rules of the Field Code are
largely harmonious with the common law and with the rules of the
Restatement, although the wording differs significantly. See American
Law Institute, California Annotations to the Restatement of the Law of
Trusts passim (1940).

113. See Civil Code § 22.2 {common law as rule of decision in
California courts); see also Tex., Prop. Code Ann. § 111.005 (Vernon
1984} (reestablishment of common law except as modified by Texas Trust
Code).

l4., See Bryan, California Annotations to the Restatement of the Law
of Trusts passim (1940).

15. G. Bogert, The Law of Trusts and Trustees § 8, at 79-80 (rev. 2d
ed. 1984},

16. See, e.g., Canfield v, Security-First Nat'l Bank, 13 Cal., 2d 1,
30-31, 87 P.2d 830 (1939); Gbur v. Cohen, 93 Cal. App. 3d 296, 301-02,
155 Cal. Rptr, 507 (1979); Estate of Hensel, 144 Cal. App. 2d 429,
438, 301 P.2d 105 (1956); Estate of Talbot, 141 Cal. App. 2d 309, 326,
296 P.2d 848 (1956); see also California cases eited in Shepard's

Restatement of the Law Citations (1976 & Supps.); 7 B. Witkin, Summary
of California Law Trusts 5366-498 passim (8th ed. 1974).
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has also been influential in the recent statutory codifications in
Indianal? and Texas.l8

A concept that permeates trust law is the settlor's right to
determine certain rules of trust administration, trustee liability,
the interests of beneficiaries, and other matters. This reduces the
impact of many statutory rules, making them in effect rules of
construction that apply only where the trust itself does not provide a
rule.19 On the other hand, the Commission has not attempted to
draft a statutory trust that could be copied, filled in, and then
stored in a safe deposit box to await the appropriate occasien.
The statutory rules are intended to provide guidance to trust parties
and to the court that must determine questions arising in the course
of trust administration. While in some instances a settlor may wish
to rely on the statutory statement of powers, duties, or some other
matter of administration, rather thar on language in the trust
instrument, the Commission anticipates that meost settlors will
continue to use forms otherwise available and seek the advice of
counsel,

The major changes that would be made by the proposed Trust Law
are discussed in the following material. Existing law 1s summarized
and compared with the scheme of the proposed law. Minor and technical

revisions are not generally noted. For this type of information,

17. See Ard, An Introduction to the Indiana Trust Code Commission
Comments, Ind. Code Ann. Supp. 72, 75 (West 1983).

18. See State Bar of Texas, Section of Real Estate, Probate and

Trust lLaw, Guide to the Texas Trust Code, Appendix C (1983). The 1943
Texas Trust Act was also drawn in part from the first Restatement,
See Moorhead, The Texas Trust Act, 22 Tex. L, Rev. 123, 125 (1944).
Earlier codifications in Louisiapa and Oklahoma were also heavily
influenced by the Restatement. See Ard, A Proposed Trust Code for
Indiana——An Effort at Reform, 45 Notre Dame Law. 427, 428 (1970).

19. See, we.g., the discussions under "Trustees' Powers” and
"allocaticn of Receipts and Expenditures Between Principal and Income"
infra.

20. Compare Prob. Code § 6241 providing a "Californla statutory will
with trust.”



reference should be made to the sections and comrents of the "Proposed
Law,” infra, and to the "Appendix: Disposition of Existing Trust

Provisiéns," infra.

Scope of Proposed Law

The proposed law deals with the law governing private express
trusts. Subject to the supervisory authority of the Attorney
General,ZJ the proposed law would also provide the framework for
charitable trusts, as does existinog law.22 The proposed law does
not set forth the law concerning coostructive and resulting trusts,

23 The statutory

termedi “inveluntary trusts” in the Field Code.
treatment of “involuntary trusts” by existing law is not
adequate.24 The proposed law leaves the law relating to
congtructive and resulting trusts largelf untouched by preserving the
most Impertant statutory provisions25 and making elear that
California common law in this area is not changed. The proposed law,
like existing trust law, 1s nct intended to govern deeds of trust,
Totten trusts, business trusts, employee benefit trusts, or other
speclal arrangements that are not private or charitable express

trusts.26

21. See Gov't Code §§ 12580-12597 {(Uniform Supervision of Charitable
Trusts Act).

22. See the discussion under "Charitable Trusts"” infra.
23, See Civil Code §§ 2215-2217, 2223-2224, 2275,

24, See 7 B, Witkin, Summary of California Law Trusts § 2, at 5367-68
(Bth ed. 1974). One commentator has described these provisions in the
Field Code as "an unusually successful effort to confuse the theory of
'resulting' trusts.” Evans, Observations on the State, Etc., of the
California Laws of Uses and Trusts, 28 S. Cal. L. Rev, 111, 118 {1955).

25. Civil Code §§ 2223, 2224, The proposed law also preserves
without change Civil Code Section 2224,1 relating to an involuntary
trust of proceeds from sale of a felon's story.

26. See Prob, Code § 82 (defining "trust").



Formalities for Creating Trusts

Essential Elements

One provision of existing law sets out several elements required
for the creation of an express trust: the intention of the settlor to
create a trust, trust property (denoted as the "subject” of the
trust), a trust purpose, and a trust beneficiary.27 In another
section, the Field Code, viewling the process from the point of view of
the trustee, declares that a trust 1s created when the following
elements are present: the trustee's acceptance of the trust, the
subject of the trust, a trust purpose, and a trust heneficiary.28 A
third provision states the principle that the “"mutual consent of a
trustor and trustee creates a trust of which the beneficiary may take
advantage at any time prior to its rescission."zg

These provisions do not appear to have created any great problems
in California, but they are not consistent with one another and should
reworked. The proposed law sets forth the necessary elements of a
trust in the terms of the Restatement (Second) of Trusts.

Intent. In the terms of the Restatement, a trust is created only
if the settlor properly manifests an Intention to create a trust.30
Special requirements apply to the proper manifestation of the
settlor's intent, such as the Statute of Frauds in trusts involving
real property.31

Property. A trust cannot be created without property.32 Much

detail or what constitutes "property” for the purpose of a trust is

27. Civil Code § 2221.
28. Civil Code § 2222.

29, Civil Code § 2251. For a criticism of the phrasing and potemtial
operation of these three provisions, see Evans, Observations on the
State, Etc., of the California Laws of Uses and Trusts, 28 §. Cal. L.
Rev. 111, 119-20 (1955).

30. Restatement (Second) of Trusts § 23 (1957).
31. See the discussion under "Statute of Frauds" infra.

32. Id. § 74.



elaborated in Sections 75-86 of the Restatement. These sections of
the Restatement vrelate to matters such as non-existent interests,
indefinite subject matter, limited interests, transferable énd
non~transferable property, intangible things, equitable interests,
interests subject to divestment, contingent interests, and
expectancies. The Commission believes that these statements provide
useful guidance, but does not recommend legislating this detail.

Beneficiary. A trust is not created wunless there 1is a

beneficiary.33 This is consistent with existirg law, although under
\the proposed law the requirement that the beneficiaries must be
indicated with reasonable certainty is modified.34

Purpose. Existing law provides that a trust may be ¢reated for
any purpose for which a contract may be meslde.a5 The proposed law
retains the substance of the existing provision by stating that a
trust can be created for any purpose that is not illegal or égainst

publie policy.36

Methods of Creating Trusts

Existing law is silent as to the mechanics of creating a trust.
The proposed law fills the gap by adopting the formulation of the
Restatement.3? In addition, the proposed law continues the receatly
enacted California rule that a valid trust can be created where the

settlor is the sole trustee and sole beneficiary, so long as the trust

' 33. See Restatement (Second) of Trusts § 112 (1957); Civil Code
§§ 2221, 2222.

34. See the discussion under “"Indefinite Bemeficiaries and Purposes™
infra.

35, See Civil Code §§ 2220 (trust purpose), 1667-1669 (unlawful
contracts).

36. See Restatement (Second) of Trusts §§ 60, 62 (1957). Compare
Tex. Prop. Code Ann. § 112.031 (Vernon 1984).

37. See Restatement (Second) of Trusts § 17 (1957). A similar
approach has recently been followed in Texas. See Tex. Prop. Code
Ann. § 112,001 (Vernon 1984). A person may create a trust under this
scheme by any of several methods: by a declaration that property

owned by the person is held in trust, by a transfer (made during the
property owner's life or by will) to another person in trust for a
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designates one or pmore successor beuneficiaries to take after the death

ci the settlor.38 The propesed law continues this rule.

Statute of Frauds

Fxisting law provides that an express trust in relation to real
property is not valid unless it is in writing subscribted by the
trustee or is declared in the iInstrument under which the trustee
¢laims the property.39 The proposed law continues the existing

special Statute of Frauds as applied to trusts.

Oral.Trusts

, & settlor in California may create an oral trust in personal
property.40 A major problem with an oral trust is the difficulty cf
proving Its. terms. It is highly unlikely that an oral trust will
specify the elements that should be included in the declaration of
trust, such as the trust property and purpose, who are the
beneficiaries and trustees, and special administrative provisions
relating to trustee's powers, duties, liabilities, cowmpensation, and
bond. There is also bte a risk of perjury, particularly by those with
something to gain after the death of the purported settlor. In

response to these problems, the courts have required that the elements

third person, by exercise of a power of appointment to a person as
trustee for the holder of the power or for a third person, or by an
enforceable promise to another person whose rights under the promise
are held in trust for a third person.

35. Civil Code § 2225, as added by 1983 Cal. Stat. ch, 138, § 1.
This statute makes clear that the doctrine of merger does not act to
terminate such a trust. See In re Estate of Washturn, 11 Cal. App.
735, 746, 106 P. 415 (1909) (merger of legal and equitable estates).

39, See Civil Code § 852. The language of this special application
of the Statute of Frauds varies frem that of the general Statute of
Frauds provided 1n Code of Civil Procedure § 1971.

40, See genperally 7 B, Witkin, Summary of California Law Irusts
§ 14-16, at 5377-79 (8th ed. 1974),



of an oral trust be proven by clear and convincing evidence.al The
propesed law codifies the requirement thst the existence and terms of
an oral trust be established by clear and convincing evidence.

The clear and convincing evidence standard may not be sufficlent
to guard against overreaching in cases where there is no transfer of
property. The problem is acute whefe, after the death of the
purported settlor, evidence 15 offered of the settlor's past
statements, but there has been no transfer of the property claimed to
be in trust. The proposed law requires some cerroboration in the form
of a transfer, earmarking, or written evidence in order to uphold a
trust supported by an oral rather than written declaration of the
gsettlor. Hence, 1f the owner of shares of stock makes an oral
declaration that he or she holds 1t in trust for his or her children,
the trust would fail wunless there was some written evidence of a

' 4
transfer in trust. 2

Consideration

An area of existirg law that 218 unclear is the role of
consideration in creating trusts., Civil Code Section 2222 provides
that a trust may be created "as to" a trustee by the trustee's
"acceptance of the trust, or his acknowledgment, made upon sufficient
consideration, of its existence.” However, no consideration is needed
1f the settlor declares himseif or herself trustee for another under
Civil Code Sectiom 2221. Civil Code Section 2251 further confuses the

matter by referring to the creation of a trust by the mutual consent

41. E.g., Lefrooth v. Prentice, 202 Cal, 215, 227, 259 P. 947 (1927)
("clear and unequivocal®); Kobida v. Hinkelmann, 53 Cal. App. 2d 186,
188-93, 127 P.2d 657 (1942); Monell v. College of Physicians &
Surgeons, 198 Cal. App. 24 38, 48, 17 Cal. Rptr. 744 (1961} ("full,
clear and convineing”)}; but ecf. Fahrney v. Wilson, 180 Cal. App. 2d
694, 696, 4 Cal, Rptr. 670 (1960) (circumstantial -evidence- and
statement of deceased iInsured coupled with acquiescence of widow

supported express oral trust for creditors of decedent).

42, The recent revisions of trust statutes in Indiana and Texas have
algo restricted oral trusts. See Ind. Code Ann. § 20-4-2-1 & comment
{West 1979); Tex. Prop. Code Ann. § 112.004 (Vermon 1984).



of the settlor and trustee, with no mention of consideration;
acceptance, acknowledgnent, cr declaration. It has been suggested
that these provisions lead to an absurdity 1f strictly applied.43

The propoced law avoids this confusion by providing that
consideration is not required for the creation of a trust.44 1f,
however, a person seeks to make a promise to create a trust in the
future, the enforceability of the promise is governed by contract law,

and consideration is required.45

Indefinite Beneficiarjes and Purposes

California has followed the common law by requiring a high degree
of definiteness in designating beneficiaries of a trust. Hence, if a
trust designates a class of persons as beneficiaries, the class must
be definite. Under the Restatement this has meant that a class
described as “family" will be considered definite enough while one
described zs "relatives” will not be.46 Problems also arise where a
settlor attempts te give the trustee the power to determine the
beneficiaries. American courts have generally applied the rule that a

trust is valid only if the entire membership of the class is capable

43, See Ffvans, Observations on the State, Etc., of California laws
of Uses and Trusts, 28 S. Cal. L. Rev, 111, 119-120 {1955). The
rroblem arises in the process of determining under Civil Code Section
2992 whether consideration is required in the case of an acceptance of
a trust as well as an acknowledgment. If consideration 1s required
cenly as to an acknowledgment, an enforceable trust arises without
conslderation where the formalities of a writing and delivery of the
trust property are satisfied. But if these formalities are not
satisfied, the intended trustee to whom the property is conveyed can
declare himself trustee without consideration even though he cannot
bind himself by an acknowledgment without consideratiom.

44, This provision is drawn from the Texas Trust Code. Tex. Prop.
Code Ann. § 112.003 (Vernon 1984). See also Restatement {Second) of
Trusts §§ 28-29 (1957).

45, See Tex. Prop. Code Ann. § 112.003 (Vernon 1984); Restatement
(Second) of Trusts § 30 (1957); Estate of Webb, 49 Cal. 541, 545-46
(1875).

46. See Restatement (Second)} of Trusts §§ 120, 121 & comment a

(1957). VUnder Protate Code Section 6151, however, devises to “"family"”
or "relatives” are treated the same.
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of asceftainment.dT The concern has teen that if the trustee makes
no eelection, then there will be no beneficiary to enforce the trust.
If the class of beneficiaries 1s not known 1n its entirety, the court
will not be able to determine what interest any beneficiary has in the
trust.48 The rules are different for powers of appointment. The
same ultimate disposition of property may be wvalid if a person Iis
given a power of appointment exercisable in favor of the members of a
general class or in the discretion of the donee of the power.49

An indefinite purpose may also be fatal to an attempt to create a
trust.SD A private trust that has “benevolent” (i.e., not quite
charitable) purposes mixed with charitable purposes will fail.51 As
in the case of indefinite bteneficiaries, the defect of Indefinite
purposes may Iinvolve the vagueness of a description.52 Similarly,
the same disposition that fails as a trust would be valid as a
power.

The proposed law seeks to harmonize the law of trusts and powers

47.  Polper, Priwvate Trurte far Tndafinita Rensficiaries 71 Mich I,

Rev. 359, 360 (1972).

48, 1d. at 361, 3€6-67.

49, See Palmer, The Effect of Indefiniterness on the Validity of
Trusts and Powers of Appointment, 10 U,C.L.A. L. Rev. 241, 280-83
(1962); see generally Civil Code §§ 1380.1-1392.1 (powers of
appointment).

50. See 7 B. Witkin, Summary of Califormia Law Trusts § 25, at 5388
(8th ed. 1974).

51. See, e.g., In re Estate of Sutro, 155 Cal. 727, 734, 102 P, 920
(1909); see also the cases cited in 7 B, Witkin, Summary of California
Law Trusts § 47, at 5407-09 (8th ed. 1974),

52, For example, Adolph Sutro attempted unsuccessfully to give 1200
acres within the city of San Francisco to a trust “for such charities,
institutions of learning and science and for premiums to be set apart
for distinguished scholarships and scientific discovery and inventious
as shall be directed bty my executors,” In re Estate of Sutro, 155
Cal. 727, 730, 102 P. 920 (1909).

53. Compare In re Estate of Ralston, 1 Cal. 2d 724, 725-26, 37 P.2d
76 (1934) vith Estate of Kuttler, 160 Cal. App. 2d 232, 334, 337-39,
325 P.2d 624 (1958); see also In re Estate of Maloney, 27 Cal. App. 2d
332, 333, 80 P.2d 998 (1938) (disposition reading "I wish for Mrs.
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in the 1interest of effectuating settlor intent.s4 There does not
appear to be any compelling interest in invalidating dispositions in
the form of trusts when the same disposition would be wvalid as a
power. The objection has been made that a court will not be able to
enforce a trust where the trustee has discretion to determine members
of a described class of beneficiaries or the beneficiaries who would
satisfy a bemevolent purpose. However, it canm be assumed that most
trustees will conscientiously attempt to fulfill the trust purpose.
Where a trustee refuses to act, the trustee may be compelled to
exercise 1ts discretion in a reasonable manner.

Accordingly, the proposed law provides that the requirement of
having a trust beneficiary is satisfied where (1) the beneficiary or a
class is "definitely ascertainable,” (2) the beneficlary or class of
beneficiaries is "sufficiently described so that it can be reasonably
determined that some person meets the description or is within the
class," or (3) the trustee or some other person has the power to
select the beneficiaries based on a standard or in the discretion of
the trustee or some other person. As to purposes, the proposed law
permits creation of a trust with an indefimite or general purpose if
it can be determined with reasomable certainty that a particular use

of the trust property comes within the stated purpose.

0ffice of Trustee

Acceptance and Rejectlon of Trust

Existing statutory law refers to acceptance of the trust by the

trustee,55 but does not provide any detail on how acceptance should

Sarah Collins to doe wat she kmow I like dome if any is left” held
invalid for failure to indicate purpose or beneficiaries); Estate of
Feldman, 78 Cal. App. 2d 778, 780, 787-90, 176 P.2d 498 (1947)
(attempted trust of $12,000 “to distribute according to my personal
wishes” held invalid for uncertainty as to purposes and beneficiaries).

54, In some cases a disposition in trust has been upheld as a power
of appointment. See In re Estate of Davis, 13 Cal. App. 2d 64, 68, 56
P.2d 584 (1936) (testamentary disposition in trust for sons and
grandchildren as trustee deemed best upheld as power of appointment).

55. Civil Code §§ 2222, 2254; see also Civil Code § 2251 (mutual
consent of trustor and trustee).
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be accomplished. The propcsed law provides that the person named as
trustee may accept the trust by signing the trust instrument or a
separate written acceptance or Ey exercising powers or performing
duties under the trust.56 Acceptance by action is consistent with
California case law.57 In the case of an emergency, the person
named as trustee is permitted to act to preserve trust property
without being considered to have accepted the trust, if the person
delivers a written rejection within a reasomable time to the settlor
or to a beneficiary if the settlor is dead or incompetent.

The rules governing acceptance of the whole trust are also
applied to acceptance of modifications of the trust under the proposed
law.sg' Acting under the trust as modiflied results iIn acceptance of
the modification only if the trustee knows of the modification.

Existing law provides for rejection of certain testamentary
trusts by filing a writing with the clerk of the court where the
estate proceedings are pending.60 The proposed law provides a

general rule permitting rejection of a trust (or a modification) by a

writing and also provides that the failure to accept for a reasonable

56. This provision is drawn from Indiana law. See Ind. Code Ann,
§ 30-4-2-2(a)-(b) (West 1979).

57. See, e.g., Heltman v, Cutting, 37 Cal. App. 236, 238, 174 P. 675
(1918).

58. This provision is also drawn from Indiana law. See Ind. Code
Anm. § 30-4-2-2(d) (West 1979).

59, Civil Code Section 2254(b} provides 1n connection with a
revocable trust that the trustee 1s to follow all directions
"acceptable" to the trustee given by the person having the power to
revoke, but provides no procedure for accepting or withholding
acceptance. See also the discussion under "Modification and
Termination of Trusts” infra.

60. Prob. Code § 1124, This provision applies only to testamentary
trusts that are subject to the continuing jurisdiction of the court.

- See the discussion under "Judicial Proceedings Concerning Trusts”
infra.
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time after learning of being named as trustee or of a modification is

considered as a rejection.

Certificate of Trustee's Incumbency

Undex existing law, the trustee of a testamentary trust may apply
to the court clerk for a certificate that the trustee is duly
appointed and acting under a will.62 A trustee may want this
certificate to assist in transferring property. Some practitioners
are concerned that the certificate is not adequate for this purpose
and that a more effective and widely applicable solution needs to be
found, particularly with regard to transfers of securities. The
Commission 1s continuing 1ts study of this matter and is interested in
receiving the views of interested persons.

The proposed law continues the authority for issuing certificates
of trusteeship, even though their utility 1is limited. The proposed
law also permits issuance of such a certificate to a trustee of a
living trust if the court file shows the incumbency of the

trustee.6

Trustee's Bond

Under existing law, a2 trustee named in a will or 1living trust
instrument 1s mnot required to give a bond unless the instrument
requires it. However, a bond 1s required of a testamentary trustee
appointed by the court, unless the trustee is a nonprofit corporatiom
acting within the scope of its charitable purposes.64 Existing law

does not require a bond of a trust company appointed as trustee of a

61l. This provision is drawn in part from Indiana law. See Ind. Code
Ann, § 30-4-2-2(c) {West 1979).

62, Prob. Code § 1130.1.
63. For other provisions of the proposed law intended to facilitate
efficient property transactions between trustees and third person, see

the discussion wunder "Protection of Third Persons Dealing with
Trustees” infra,

64. Prob. Code. §§ 1127, 1127.5.



testamentary trust.65 Existing law 1s not clear on whether a trust
company appointed by the court pursuant to & romination in the trust
must give a bo:1d.66 It also appears that a bond may be waived if
all creditors and beneficiaries give their consent and there are no
minor or unascertalned beneficiaries.67

Drafting manuals suggest that a bond is ordinarily an unnecessary
expense, and that 1if it is felt that a bond is needed it might be
better to select a different trustee.68 However, a bond is
recommended in the case of a2 nonresident trustee.

The proposed law provides a comprehensive scheme governing
trustees' bonds drawn in part from the Uniform Probate Code.70 A
bond is not required unless (1) required by the trust, as under
existing law, (2) the court finds a bond necessary to protect the
interests of beneficiaries whose interests are mnot adequately
protected, notwithstanding a waiver of bond in the trust, or (3) an
individual trustee not named in the trust is appointed by the court as
a trustee, This scheme prdvides flexitility to require a bond where

there is a need for protection, without imposing a bond unnecessarily.

65. See Prob. Code §§ 480-481, 541. The law 1is not entirely clear
since a contrary implication arises from the exception for nonprofit
corporations in Probate Code Section 1127.5.

66. See California Will Drafting Supplement § 17.21, at 259 (Cal.
Cont. Ed. Bar 1981).

67. [Estate of Shapiro, 79 Cal. App. 2d 731, 181 P.2d 117 (1947).

68. See Ellis, Trustees and Administrative Provisions, in Califormnia
Will Drafting Practice § 14.26, at 666 (Cal. Cont. Ed. Bar 1982},

69. 3 J. Goddard, Probate Court Practice § 1819 (2d ed. 1977).
Where an attorney drafts a will or trust instrument naming himself or
herself as trustee, it 1is also recommended that the trust require
bond. Moltzen, The Lawyer and Will Drafting, in California Will
Drafting § 1.38, at 21-22 (Cal. Cont. Ed. Bar 1965).

70. See Section 7-304 of the Umiform Probate Code (1577). At least
10 states have enacted the UPC provision. See G. Bogert, The Law of
Trusts and Trustees § 151, at 93-105 n.70 (rev. 2d ed. 1978).
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The proposed law also makes clear that a bond may not be required
of a trust company. Thus even if a trust names a corporate trustee
and requires a bond, the corporate trustee will not be required to
give a bond. The separate treatment of corporate trustees recognizes
fhat_ the financial reserve requirements applicable to financial
institutions and the required deposit with the State Treasurer provide

sufficient safeguards of beneficiaries' interests.?l

Trustee's Compensation

Under existing law, a trustee Is entitled to the compensation
specified in the trust instrument, but if the instrument does not
provide for compensation, the trustee 1s entitled to reasonable
4:.:Jr:nprs:nr:‘.en:ion.?2 Even if the trust provides for the amount of
compensation, the court may allow greater compensation in specilal
circumstances spelled out by the statutes, such as where the trustee’s
duties are substantially greater than anticipated or where the
compensation would be inequitable or unreasonably 1ow.?

The proposed law continues the general substance of existing law,
but also provides that compensation may be lowered should the duties
of the trustee be substantially less than at the time the trust was

created.74 Similarly, the court may reduce compensation iIf

71. See Fin., Code § 1540 ($50,000 or $100,000 minimum deposit,
depending on location of trust company, plus $50,000 for each
additional $500,000 of trust assets up to a maximum security of
$500,000). State statutes generally excuse bond for corporate
trustees qualified under the state's laws. See G. Bogert, The Law of
Trusts and Trustees § 151, at 93-105 n.70 (rev. 2d ed, 1978); s=ee,
e.g., Tex. Prop. Code Ann. § 113.058(a) (Vernon 1984),

72. Civil Code § 2274: Prob. Code §§ 1122, 1138.1(a)(7); see also
Restatement (Second) of Trusts § 242 (1957),

73. Civil Code § 2274; Prob. Code § 1122. The statutory formulation
of this power of the court is a legislative respomnse to particular
court decisions, and is thus not necessarily a comprehensive
treatment. See 7 B. Witkin, Summary of California Law Trusts § 80, at

5440-41 (8th ed. 1974); Review of Selected 1972 California
Legislation, 4 Pac. L.J. 211, 569-70 (1973).

74, This rejects the reasoning of Estate of Bodger, 130 Cal. App. 24

416, 421-25, 279 P.2d 61 (1955), which found that the court was
without the power to alter the trust provisions on compensation.
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compensation im accordance with the terms of the trust would be
inequitable or unreasonably high.?s The proposed law also makes
clear that the court may fix periodic compensation prespectively, for
a period of time the court determines is proper.

Existing statutes do not make clear the mechanism by which the
appropriate compensation is determined short of going to court, Case
law indicates that the trustee may pay itself reasonable fees without
the necessity of first obtaining court approva1.7? The proposed law
recognlzes the power of the trustee to determine reasonable
compensation, subject to the pover of the court to review the
trustee's determination on petition of a benefigiary or cotrustee.7

LA

Resignation of Trustee

Under traditional rules a trustee Day resign 1if the trust

. . 79
instrument provides the manner of resignation’~ or where the consent

Civil Code Section 2274 was amended in 1967 to permit increased
cempengation, thereby overruling Fstate of Whitnev, 78 Cal. App- 638,
649, 248 P, 754 (1926) (court without authority to increase
compensation). See 1967 Cal. Stat. ch. 661, § 1; see also 1972 Cal.
Stat. ch. 937, § 1. The language of Estate of Bodger would also apply
to decreasing the trustee's compensation.

75. Compensation may also be reduced in the case of a breach of
trust. See the discussion under “Remedies for Breach of Trust” infra.

76. The court's authority to fix prospective compensation under
trusts that are mnot subject to the continuing jurisdiction of the
court is apparently in some doubt under existing law. Compare Civil
Code § 2274 with Prob. Code § 1122.

77. See Estate of Gilfillan, 79 Cal. App. 3d 429, 144 Cal. Rptr. 862
(1978)" (interpreting Prob, Code § 1122 and upholding Los Angeles
Superior Court policy memorandum).

78. See the discussion under "Judicial Proceedings Concerning
Trusts” infra. Under general law the trustee's determination is
subject to the fiduciary principle and the court may upset the
trustee's determination only 1f it 1s mot in good faith or within the
bounds of reasonable judgment. See Horowitz, Uniform Trustees' Powers

Act, 41 Wwash. L. Rev. 1, 7, 22 {1966); see also Uniform Probate Code
§ 7-205 (1977).

79, Restatement (Second) of Trusts § 106(b) & comment d (19537).
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of all the heneficiaries s obtained.80 However, courts have beeﬁ
reluctant to let trustees escape responsitbility for administering the
trust simply by resigning. A trustee may in the court's discretion be
allowed to resign if the trustee is im 111 health, where the trustee
is planning to leave the county, where there is serious friction
between the trustee and the beneficiaries, or where the burdens of
administering the trust have increased since the trust was
accepted.

California statutory law contains several scattered provisibns
relating to trustee resignation. One provision applicable to
testamentary trusts under continuing jurisdiction provides that the
court "shall accept” the trustee's resignation made after distribution
of the decedent’'s estate.82 Trustees of other testamentary trusts
and of living trusts may resign at any time unless otherwise provided
in the trust instrument.83 In this situation the resignation
procedure is governed by the trust imstrument, but if no procedure is
provided, the court "shall accept” the resignation on petition of the
trustee.s4 A trustee may also be "discharged” by the conmsent of the
beneficiary having the capacity to c0ntract.85 Existing law
exhibits none of the reluctance of the common law to permit the
trustee to resign, although the method of resignation may vary. The
emphasis of California law is on the disposition of the property and
the trustee's continuing 1iability until the resignation is properly

accomplished.

80. Id. § 106(c) & comment e.

81. See generally G. Bogert, The Law of Trusts and Trustees § 511,
at 2-9 (rev. 2d ed. 1978); Restatement (Second) of Trusts § 106(a) &
comment ¢ (1957).

82. Prob. Code § 1125.1; see also Prob. Code § 1124 (named trustee
may decline to act before distributiom to the trust).

83, Prob. Code § 1138.8; see also Prob. Code § 1138.1(a)(9).
84, Prob., Code § 1138.8.

83. Civil Code § 2282.
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The proposed law permits resignation (1) in accordance with the
terms of the trust, (2) with the consent of the pefson holding the
power to revoke a revocable trust, (3) with the consent of all adult
beneficiaries of an irrevocable trust who are receiving or are
entitled to receive income or who would be entitled to rTeceive a
distribution of principal if the trust were terminated,86 or (4)
pursuant to court order, The proposed law makes specific the
authority of the court to make any needed protective orders amd to

appoint a receiver or temporary trustee. The existing provision that
Epreserves the 1iability of a resigning trustee notwithstanding a

resignation87 1s alsc continued.

Removal of Trustee

The court has the dinherent power to remove a trustee where
necessary to preserve the trust and protect beneficiaries.88
Removal 1s one of the remedies for breach of trust,89 but mey also
be appropriate where the trustee lacks capacity to administer the
trust, has committed a crime involving dishonesty, is unfit due to
senility, drunkemness, or lack of akility, is absent, unreasonably
fails to cooperate with cotrustees, or shows favoritism toward some
beneficiaries.90 California law provides for removal of a trustee
where the trustee has an interest adverse to that of the beneficlary
or where the trustee has violated or is unfit to execute the

trust.91 In the case of testamentary trusts subject to continuing

86. See also the discussion under “Obtaining Comsent of
Beneficiaries" infra.

87. Prob. Code §§ 1125.1, 1138.8,

88. See Restatement (Second) of Trusts § 107 (1957); G. Bogert,
Handbook of the Law of Trusts § 160, at 573 (5th ed. 1973).

89, See the discussion under "Remedies for Breach of Trust™ infra.

90. See Restatement (Second) of Trusts § 107 & comment b (1957): see
also 1d. § 387 (removal of charitable trustee).

91, Civil Code §§ 2233, 2283; Prob. Code § 1123.5,
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court jurisdiction, a trustee may be removed as well where "hostility,
i11 feeling, or continued lack of ccoperation among and letween
cotrustees has impaired the proper administration of the trust.“92

Existing California law is thus in general harmony with the
common law, but contains some arbitrary differences between the
treatment of certain testamentary and living trusts. The proposed law
eliminates these distinctions, consistent with the general approach of
unifying the law applicable to living and testamentary trusts. The
proposed law combines the Restatement with some elements of exlsting
law. Under this scheme, a trustee may be removed elther on petition
or on the court's own motion (1) in accordance with the terns of the
trust, (2) where the trustee has committed a breach of trust, (3)
where the trustee is insolvent or otherwise unfit to administer the
trust, (4) where there is hostility or lack of cooperation between
cotrustees that impairs administration of the trust, or {(5) for other
good cause. The existing authority of the court to suspend the powers
of the trustee to the extent the court deems necessary and to make
orders for the surrender of property to a custodian is also continued

in the proposed law.93

Trustee's Right of Repayment and Trustee's Lien

The proposed law continues the general principle of existing law
that a trustee is entitled to reimbursement from the trust of properly
incurred expenses and of unauthorized expenditures 1if they benefited
the rrust estate.94 |

The proposed law also retains the statutory reference to tgg

trustee’s lien for advances made for the protection of the trust,

but the proposed law makes clear that this lien is equitable, meaning

92. Prob. Code § 1123.5.

93, See Prob. Code § 1123.6. This provision applies only to
testamentary trust subject to continuing jurisdiction under exlsting
law, but applies to all trusts under the proposed law.

94. Civil Code § 2273; see also Prob. Code §§ 1120.2¢14), 1122,

95. See Prob. Code § 1120;2(14); gsee also Uniform Trustees' Powers
Act § 3(e)(18) (1964).
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that it does not follow trust property into the hands of third persons

who give fair consideration without knowledge of the lien.96

Administration of Trusts by Foreign Trustees

Existing law provides very restrictive rules pgoverning the
administration of trusts in California by foreign corporate
trustees.g7 A foreign corporation may not conduct a trust business
except through the mechanism of a domestic subsidiary
corporation.98 Certain ministerial functions are permitted without
running afoul of these prohibitions, such as delivering, registering,

paying interest on, certifying, redeeming, and cancelling bonds.99

96. See generally 1 J. Pomeroy, Equity Jurisprudence §§ 165, 171(4)
{5th ed. 1941); Restatement (Second) of Trusts § 244 comment c¢ (1957).

97. California is among a large group of states that effectively bar
forelgn corporations from acting as trustees. See G. Bogert, The Law
of Trusts and Trustees § 132, at 438 n.24 (rev. 2d ed. 1984). This
authority lists 15 states with laws of this character. Some of these
states allow certain sigpificant actions by foreign corporate
trustees, such as recelving, holding, and transferring property. See,
e.g., Fla, Stat. Ann. § 664.41(3) (West Supp. 1984). There are no
special restrictions on the administration of a trust by a nonresident
individual trustee. However, the court may require the trustee to
file a2 bond in an appropriate case, See the discussien under
"Trustee's Bord" supra.

o8. See Fin. Code §§ 1503 {(foreign corporation may not “have or
exercise powers of trust company” or "directly or indirectly transact
or conduct . . . a trust business™), 1750(a) (foreign state bank
precluded from conducting business in California), 1755(b) (foreign
nation bank precluded from transacting business at California branch),
1750(c) {subsidiary corporation). National banks are exempted from
the prohibition of Sectjon 1503; national banke that are authorized to
conduct business in California are treated as domestic corporatioms.
Foreign corporations may not conduct trust business at a California
branch. B3ee Fin. Code §§ 1700-1701 (branch banking), 102, 103, 105, &
106 (commercial banking distinguished from trust business)., Nor may a
foreign trust company qualify to conduct business pursuant to the
provisions governing qualification of foreign corporations generally.
See Corp. Code § 191.

99, See Fin, Code § 1503, These exceptions apparently relate to
19th Century problems involving railroad trusts; they are obviously of
noe use in administration of a trust. Section 1503 also excepts



The Commission has considered several alternatives to the
existing scheme. One alternative would be to expand the list of
permitted activities so as to permit occasional administration by a
foreign corporate trustee, such as receiving distributions, holding,
investing in, managing, and acquiring property, or maintaining
litigation.lOl Another alternative 1is to permit foreign trust
companies to act in California on the basis of reu::iprcu:_it},r.]'ﬂ2 The
Commission concludes that while some alternatives have appealing
features there is no clearly superior scheme to existing California
law., A statute that permits administration by foreign corporations
might make it more difficult for California courts to obtain needed
information in proceedings concerning the administration of the trust
and might impose a hardship on beneficiaries' attempts to enforce

their rights.

actions by a trustee under a mortgage, deed of trust, or other
instruments, and rallroad obligations.

100, [Omitted]
101. See Uniform Probate Code § 7-105 (1977).

102. Twenty-four states have some sort of reciprocity scheme, which
may involve general reciprocity or regioral reciprocity. See G,
Bogert, The Law of Trusts and Trustees § 132, at 429 n.20, 436 n.22
(rev. 2d ed. 1984). A reciprocity scheme might permit gemeral conduct
of business or only acting as a trustee In particular cases where the
foreign corporation is named in the trust instrument. As Professor
Scott has noted, a reciprocity statute does not look to the interests
of settlors or beneficiaries, but is enacted om the basis of some
public policy, such as protecting lcecal trustees from competition
except where a quid pro quo is granted by another state., See 5 A.
Scott, The Law of Trusts § 558, at 3784-85 (3d ed. 1967).
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Trustees' Dutles

Background
The basle duty of loyalty owed by the trustes to the

beneficiaries is set forth ip Civil Code Section 2228 in the following

terms:

Tn all matters comnected with his trust, a trustee is
bound to act inm the highest good faith toward his
beneficiary, and may not obtain any advantage therein over
the latter by the slightest misrepresentationm, concealment,
threat, or adverse pressure of amy kind.

Other sections set forth various aspects of the general duty of

loyalty. For example, Civil Code Section 2231 provides: "A trustee

may not use the influence which his position gives him to obtain any-

advantage from his beneficiary." Section 2232 forbids the trustee
undertaking another trust that 1s adverse to the beneficiary's
interest without the beneficiary's comsent, Section 2233 imposes a
duty on the trustee to inform the beneficiary of the existence of any
duty adverse to the beneficiary’s interest.

The basic duty to administer the trust is provided in Civil Code
Section 2258(a):

A trustee must fulfill the purpose of the trust, as
declared at its creation, and must follow all the directions
of the trustor given at that time, except as modified by the
consent of all parties interested, in the same manner, and to
the same extent, as an employee.

The traditional fiduciary principle is expressed in Civil Code
Section 2259: “"A trustee, whether he receives any compensation or
not, must use at least ordinary care and diligence in the execution of
his trust.” A specific application of this rule is set forth in Civil
Code Section 2260 which requires the trustee to use at least ordinary
care and diligence in securing the appointment of a successor trustee

before being discharged.
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Proposed Law

These expressions of trustees' duties, largely unchanged since
the enactment of the Field Code, may have been admirable attempts at
codification when they were enacted, but their language 1s
{nconsistent with the usual formulations of duties, particularly in
1ight of the influence of the Restatement of Trusts. The statutory
rules are also incomplete; very general rules are provided on one
hand, and incomplete specific rules on the other. A trustee can not
read the various sections pertaining to trustees’ dutles with the
confidence that the governing law has been found.

The proposed law replaces these archalc formulaticus with a set
of trustees' duties drawn largely from the R.estatement.l03 The
proposed law codifies the duties to administer the trust, of
loyalty,104 to deal impartially with teneficiaries, to avold
conflicts of interest,lo5 not to undertake an adverse trust, to take
control cf and preserve trust property, to make the trust propetrty

productive, to dispose of Iimproper investments,106 to keep trust

103. See Restatement (Second) of Trusts §§ 169-85, 230 (1957). The
new Indiana Trust Code has alsc taken the Restatement approach. See
Ind. Code Ann. §§ 30-4-3-6 to 30-4-3-8 (West 1979 & Supp. 1983-84).

104. The proposed law makes clear, however, that 1t 31s not a
violation of the duty of loyalty for the trustee to engage in
transactions between two trusts of which it is the trustee if the
transaction is fair and reasonable with respect to the beneficiaries
of both trusts and the trustee discloses material facts to the current
adult income beneficiaries and presumptive adult remainder
beneficiaries. This provision 1s drawn from Indiana law. See Ind.
Code Apn. § 30-4-3-7(c) (West Supp. 1983-84).

105. The proposed law also preserves the rule inm Civil Code Section
2263 that prevents the trustee from enforcing a claim against the
trust property that the trustee purchased in contemplation of
appointment as trustee. The court in this case may allow the trustee
to be reimbursed im the amount that the trustee paid in good faith for
the claim.

106. The proposed law continues the existing exception to this
general duty to the effect that the trustee may continue to hold
property in the trust at I1ts creation or added to it pursuant to
proper authority, notwithstanding the general duty to dispose of
improper investments, if retention is in the best interests of the

trust or in furtherance of the purpeses of the trust. See Civil Code
§ 2261(b).
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property separate and identified as trust property, to enforce claims,
to defend actions, not to delegate administration of the trust, and to
use special skills.107 This more wmodern and comprehensive list of
trustee's duties shoul& provide additional guidance to trustees,
particularly to nonprofessional trustees.

In the case of revocable living trusts, the proposed law also
makes clear that the trustee owes the duties primarily to the settlor
or other person holding the power to revoke the trust, and not to the

beneficiary, during the time that a trust is revocable.l08

Trustee's Standard of Care in Administering the Trust

The standard of care governing the trustee'’s performance of
duties under the trust 1s of great concern to trustees and
beneficiaries because its application determines whether or not a
breach has occurred. The common law imposes a duty to administer the
trust with the care and skill a prudent person would exercise in
dealing with the person’s own proPerty.109 California law provides
two staundards. Civil Code Section 2259 provides: "A trustee, whether
he receives any compensation or not, must use at least ordinary care
and diligence in the execution of his trust.” A more specific
standard is provided for investments and management of trust property
by Civil Code Section 2261(a)(1):

[Wlhen investing, reinvesting, purchasing, acquiring,
exchanging, selling and managing property for the benefit of
another, a trustee shall act with the care, skill, prudence,
and diligence under the circumstances then prevailing,

107, The proposed law also makes clear that the provision of services
for compensation by a regulated financial institution or its
affiliates in the ordinary course of business to the trust or a person
dealing with the trust is not violatiom of the duty of loyalty or the
duty to avoid a conflict of interest. This provision is consistent
with the case-law rule. See Estate of Pitzer, 153 Cal. App. 3¢ 979,
988, 202 Cal. Rptr. 855 (1984).

108. See the discussion under "Limits on Rights of Beneficiaries of
Revocable Living Trusts™ infra.

109. See Restatement (Second) of Trusts § 174 (1957). The Uniform
Probate Code adopts what is called an “external™ standard in place of

the "personal” standard of the Restatement. Uniform Probate Code
Section 7-302 provides: “Except as otherwise provided by the terms of
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specifically including, but not by way of limitation, the
general economic conditions and the anticipated needs of the
trust and its beneficiaries, that a prudent person acting in
a like capacity and familiar with such matters would use in
the comduct of an enterprise of a like character and with
like aims, to attaln the goals of the trustor as determined
from the trust instrument, Within the limitations of the
foregoing and considering individual investments as part of
an overall investment strategy, a trustee is authorized to
acquire every kind of property, real, personal or mixed, and
every kind of investment.

This combined standard of care and powers provision is a recent
revision of California law.110 It adopts a portfolic approach to
investment decisions, and thus is intended to modernize the way in
which investment decisions of trustees have been judged by the
courts.ll1

The proposed law continues this new standard as applied to
investment and management decisions. The proposed law also applies
the new standard of care to all other aspects of administration of the
trust so that the trustee need comply with only one standard. This
does mnot represent & dramatic change; under existing law, most
activities of trustees are covered by the mnew standard, since It
covers investments, acgquisitions, dispositions, and management of
property. The proposed law thus eliminates the Fleld Coce "ordinary
care and diligence” standard inm favor of the newly revised
standard.112 This probably represents no real change in Califormia
law, but eliminates any confusion that wight arise under the dual
standard of existing law., The proposed law also applies the new

standard to decisions made under the Revised Uniform Principal and

the trust, the trustee shall observe the standards in dealing with the
trust assets that would be observed by a prudent man dealing with the
property of another . . . ."

110, See 1984 Cal. Stat. ch., 1372, § 1,

111. See Committee Comsultant's Analysis of Assembly Bill 630,
Assenmbly Committee on Judicilary, May 4, 1983.

112, The proposed law does continue the rule in Civil Code Section

2259 that the standard of care is not affected by whether or not the
trustee receives any compensation.
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Income Act of 1962.113 and the Unifoiﬂl Management of Institutional

.
Funds Act of 19?2.1‘4 The proposed law also continues the exlsting
rule that the statutory standard of care may be expanded or restricted

by express provisions in the trust,

Duty to Report Information and Account to Beneficiarles

With one exception, existing law does not impose on trustees any

statutory duty ro account to either the court or beneficiaries on a

regular basis.115 Existing law does, however, require the trustee

' to account to the beneficiary pericdically upon request. As to

testamentary trusts under continuing court jurisdiction, the
beneficiary may petition for an order reQuiring the trustee to render
an account; the application may not be denled i1f an account has not
been rendered to the c¢ourt within the previous six months.l16 A
similar procedure applies to living trusts and testamentary trusts not
subject to contiouiang court jurisdiction. As to these trusts, if the
trustee falls to submit an account or report within 60 days after the
beneficiary’s written request, and no account or report has been made
within six months before the request, the beneficlary is entitled to
the requested information omn petition.ll? The California Supreme

Court has also ruled that a "trustee has the duty to the beneficiaries

113. See the discussion under "Allocations of Recelpts and
Expenditures Between Principal and Income” infra.

114. See Civil Code § 2290,.6,

115, See 7 B, Witkin, Summary of California Law Trusts § €9, at 5429
(8th ed., 1974); 1d., Wills and Probate § 254, at 5757. Apparently,
however, it became the tradition for trust companies to file
aceountings under Probate Code Section 1120, even though the statute
does not require it. See Kahn, Probate Court Jurisdiction over Inter
Vivos Trusts, 5 Beverly Hills B.J. 26, 28 (1971). The only duty to
account impoced by statute under existing law concerns testamentary
trusts created by will executed before July 1, 1977, and not
republished thereafter. See Prob. Code § 1120.1a, In this case,
existing law requires trustees t¢ account annwally to income
beneficiaries. See Prob. Code § 1120.1a(b)-{d).

116. Prob. Code § 1121.

117. Prob. Code § 1138.1{(a)(5).
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to give them upon thelr request at reasonable times complete anﬁ
accurate information relative to the administration of the trust."118

The proposed law codifies the general duty to keep the
beneficiaries infarmed.ll9 This provision also makes clear that the
beneficiary may have information about the terms of the trust
describing or affecting the beneficiary's iInterest and relevant
information about the assets of the trust and the particulars relating
to the administration of the trust. If the trustee does not comply
with the beneficiary's reasonable request, the beneficiary may
petition the court for an order compelling a report of relevant
information or an account.120 The proposed law retains the
1imitations of existing law whereby the court will compel a-report or
account only if the trustee has failed to submit a requested report or
account within 60 days after written request made by the beneficiary
and no report or account has been made within six months preceding the
request.l21

The proposed law imposes a general requirement that trustees glve
an annual account to beneficlaries who are required, or authorized im
the trustee's discretion, to receive distributions from the
trust.122 Existing law does not require an annual account, except
in the limited case of testamentary trusts that have been removed from
continuing jurisdiction of the court; however, as a general rule it
i best if trustees take the responsibility to account to

beneficiaries at least arcnually. It is the practice of many trust

118. Strauss v. Superior Court, 36 Cal. .2d 396, 401, 224 P.2d 726
{1950).

119. This provision is drawn from Section 7-303 of the Uniform
Probate Code (1977).

120. See the discussion under “Judicial Proceedings Concerning
Trusts™ infra.

121. Prob. Code § 1138.1(a)(5); see also Prob. Code § 1121.

.122. Beneficiaries of revocable living trusts are not entitled to an
account, as discussed infra.
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companies to account quarterly, so the iﬁposition of a duty to account
annually will not affect the standard practice of these professional
trustees. The annual accounting requirement will encourage a more
professional approach on the part of individual trustees. The
Commission has heard reports of problems arising where trustees have
not adequately maintaimed trust records over a perled of years, a
problem that the annual accounting requirement should help rectify,

The duty to account annually, like other duties, is subject to
control in the trust instrument. Hence, if a settlor does not wish
the beneficlaries to have the right to an annual account, the settlor
may simply waive the duty in the trust instrument or qualify it as
desireé. The proposed law also makes clear that a beneficiary may
walve the right to an annual account.123

Broad statements of obligationms to give beneficiaries information
concerning activities under the trust generally fail to take into
account the special nature of beneficiaries' position under revocable
living trusts.l24 The propeosed law provides as a genmeral rule that,
except for beneficiaries who are currently receiving or entitled to
receive distributions, beneficiaries of revocable living trusts are
not entitled to accounts or information while the trust is revocable
by the settlor., This rule recognizes that normally the settlor of a
revocable trust does not want beneficiaries to be able to delve into
the affairs of the trust. The settlor in this situation hﬁs the power
to alter the relationship to deprive the beneficiaries of the right to
an account or report. The proposed law thus recognizes the inherent
"at will" nature of the beneficlaries' interest under a revocable

trust.

123. It is assumed that this would be done mainly in a relatively
inactive trust so as to save trustee's fees.

124, Ope provision in the statutes relating to trust companies draws
a distinction, however, and forbids the trustee's disclosure of
information to benmeficiaries except where the trust is Irrevocable or
where the trust or settlor requires disclosure. See Fin. Code
§ 1582, This section also permits disclosure where it is determined
by an officer of the trust company to be necessary in adminlstration
of the trust.
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Duties with Regard to Discretlonary Powers

A recently enacted statute makes clear that a power given the
trustee subject to "absolute, sole, or uncontrolled” discretion must
be exercised reasonably.l25 This provision is generally consistent
ﬁith the rule under the Restatement that "[wlhere discretion 1s
conferred upon the trustee with respect to the exercise of a power,
its exercise is not subject to control by the court, except to prevent

an abuse by the trustee of his discretion."126

The proposed law
continues the substance of existing law relating to exercise of

absolute, scle, or uncontrolled discretion.

Trustees' Powers

Introductlon

Under the common law a trustee has only the powers couferred by

the trust imstrument and other powers necessarily implied to carry out
the purposes of the trust.127 A provision of the Field Code states
that trustce is a "general agent for the trust property” and that the

trustee's authority is limited to that conferred by the instrument and

by statute, “and none other.':128

125, Civil Code § 2269. This section also applies to situatioms
where the trustee has the power to take or distribute income or
principal teo or for the bemefit of himself or herself pursuant to a
standard, in which case the power must be exercised pursuant to the
standard. If the standard is not clear, the statute provides that the
trustee may exercise it only for his or her health, educeation,
support, or malntenance, and is subject to review by the court. This
statute was revised in apparent response to the decision in Estate of
Friedman, 94 Cal. App. 3d 667, 156 Cal. Rptr. 597 (1979), invelving
the application of the since-repealed California inheritance tax,

126. Restatement (Second) of Trusts § 187 (1957); see also Halbach,
Problems of Discretion in Discretionary Trusts, 61 Colum. L. Rev.
1425, 1431 (1961).

127. See, e.g., Purdy v. Bank of America, 2 Cal. 2d 298, 302, 40 Pp.2d
481 (1935); Kipp v. O'Melveny, 2 Cal. App. 142, 144, 83 P, 264 (1905);
Restatement (Second) of Trusts § 186 (1957). Implied powers may not
be exercised if they are forbiddem by the terms of the trust. Id.

128. Civil Code § 2267; but see Prob, Code § 1120.2(18) (court
authority to grant trustee necessary oOr desirable powers on petition

-30-



In‘light of this law, a well-drafted trust will grant the trustee
all the powers likely to be needed in the administration of the trust,
at least to the extent anticipated by the drafter. Where the trust is
less well-drafted, older parts of existing law provide some relief in
the form of a limited set of automatic powers, 1.e., powers that
attach automatically to the office of trustee, unless the trust
provides otherwise.l29 However, these pilecemeal powers are not
sufficient to save the poorly-drafted trust or even the well-drafted
trust that does not fully anticipate the need for certain powers. The
trustee will wsually find it necessary to petition the court for
approval of one of the powers listed 1in Probate Code Section
1120.2.130

The proposed law adopts an expanded automatic powers scheme under
which the trustee has the basic statutory powers by virtue of the
office of trustee, except to the extent that the trust limits the
powers, This scheme is drawn from the Uniform Trustees' Powers Act of
1964, which grants the trustee a commonly accepted and desired set of
powers.131 In addition to the 1ist of specific powers, this

approach also gives the trustee the powers a prudent person would

therefor). Section 2267 has been characterized as "enigmatic” by one
commentator. See Fvans, Observations on the State, etc., of the
California Laws of Uses and Trusts, 28 S. Cal. L. Rev. 111, 120 (1955).

129. See, e.g., Civil Code §§ 730.02 (allocation between principal
and 1income), 2261(b) {(power to retain property), 2261(c) (power to
make bank deposits), 2269.1 (power to invest in mutual funds), 2270
(power to give proxies), 2271 {(powers relating to certain private
foundations and charitable trusts), 2272 ({power to lease for
reasonable term beyond term of trust); Corp. Code § 702 (power to vote
shares of stock).

130, Section 1120.2 l1lists a common set of powers drawn from the list
in the Uniform Trustees' Powers Act of 1964, This modern list of
powers was enacted in 1967, sponsored by the Califormia State Bar.
See Estate of Gillilaund, 44 Cal. App. 3d 32, 39, 118 Cal. Rptr. 447
(1974). Originally the statutory list was avallable on petitiom only
to trustees of 1livipng trusts. See Prob. Code § 1138.1(a)(6), as
enacted by 1970 Cal. Stat., ch. 849, § 2; Review of Selected 1970
California Legislation, 2 Pac. L.J. 289 (1971),

131. These powers are essentially the same as those optional powers
in Probate Code Section 1120.2. : '
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exercise under the circumstances to achieve the purposes of the
trust.l32 Existing law automatically provides the powers a prudent
person would ezercise In the area of investments, including the

acquisition of “every kind of property, real, personzl or mized, and

w133

every kind of investment. The success of the prudeat person

rule in the investment field over the last 40 or 50 years inspired the

general rule that is embodied in the Uniform Trustees' Powers

Act.H4 As éxplained by the draftsmen of the Uniform Act:

The adoption of the prudent man concept in defining
trustees' powers necessarily changes and liberalizes the
doctrine of implied powers., Under existing law, powers may
be implied if deemed by the court to be necessary to
accomplish trust purposes; under the prudent man rule,
implied powers are those which the trustee in the exercise of
prudence believes necessary. The trustee must determine
whether he has the necessary power to act; if he makes such a
determination in good faith and within the bounds of
reasonable judgment, the courts should be precluded from
substituting their judgment for that of the trustee.l

Since the promulgation of the Uniform Trustees' Powers Act, It has
found favor in at least 15 states.las The proposed law thus has the
benefit of a significant degree of uniformity with almost one~third of

the states.

132. See Uniform Trustees' Powers Act § 3(a) (1964).
133. Civil Code § 2261(a)(1).
134. See Fratcher, Trustee's Powers legislation, 37 N.Y.U. L. Rev.

627, 660 (1962); Horowitz, Uniform Trustees' Powers Act, 41 Wash. L.
Rev. 1, 7 (1966}.

135. Id. (footnotes omitted).

136, Florida, Idaho, Kansas, Kentucky, Maine, Mississippi, Montana,
Nebraska, New Hampshire, New Mexico, Oregon, Texas, Utah, Washington,
and Wyoming. The grant of prudent person powers has received
universal approval in adoption states. See /A Uniform Laws Annotated
768—-69 (master ed. 1978); see generally Minzner, Article VII of the
New Probate Code: In Pursuit of Uniform Trust Administration, 6 N.M.L.
Rev. 213, 231-46 (1976); Volkmer, Nebraska's Trustees' Powers Act and
Principal and Income Act: The New Look in Nebraska Trust Law, 14
Creighton L. Rev., 121, 123-33 {1980); Comment, The Utah Trustees'
Powers Provisions——New Flexibility for Trustees and New Risks for
Beneficiaries, 1977 Utah L, Rev. 265.
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The existence of a power, whether under the trust, by statute, or
pursuant to court order, does not justify its exercise; a power should
be exercised ounly when it 1s consistent with the fiduciary duties of
the trustee.la? The proposed law makes this principle explicit.

Specific Powers

discussed below.

The automatic powers provided by the proposed law are largely the
same as the optional powers under existing law.lasr The significant
changes in trustees' powers that would be made by the proposed law are
139

Participation in business. The propesed law permits the trustee

to continue or participate in the operation of a business or other
enterprise that is part of the trust property only as authorized by
the trust or by court order. This is an exception to the automatic
powers generally afforded trustees under the proposed law and Is
included because of the serious risks iInvolved 1in operating a
business. In order to permit an orderly transition, the proposed law
permits the trustee to operate the business for a reasonable time
pending a court hearing on the matter or pending the sale of the
business.

Deposits in insured or collateralized accounts. The proposed law

adopts the approach of the Guardianship and Comservatorship lLaw to

provide useful detall concerning the variety of accounts irn which

funds can be deposited.l40 The proposed law thus authorizes

137. See Restatement (Second) of Trusts § 186 comment £ (1959); see
also the discussion under "Trustees' Duties”™ supra.

138. See the discussion under "Trustees' Powers: Introduction™ supra.

139. Some minor and technical changes have been made in existing
language for purposes of organization and clarity. For example, the
winor power to execute and deliver instruments needed in the
administration of the trust is included in the proposed law for
consistency with the Uniform Act. See Uniform Trustees’ Powers Act
§ 3(c)(26) (1964).

140. See Prob. Code § 2453. The proposed law also continues detail
from Civil Code Section 2261{c¢) concerning deposits in banks.
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deposits in savings and loan associaticns and credit unions if the
accounts satisfy security standards. The proposed law also adds the
requirement that the deposit be made at a reasonable rate of interest,
but recognizes that a trustee may hold an amount needed for the
orderly administration of the tfust in the form of cash or in a
checking account that does not pay interest.141

Encumbrances. The proposed law makes clear than the trustee has

the power to emcumber trust property for a term extending beyond the

term of the trust.ldz This 15 consistent with the existing optional

power to lease trust property beyond the term of the trust.143

Options., The proposed law makes clear that the trustee has the
power to grant an option exercisable beyond the term of the trust,
consistent with the power to lease and encumber trust property.

loans to beneficiaries. The proposed law authorizes loans from

trust funds to the beneficlary on terms and conditions that are fair
and reascnable under the circumstances and permits the trustee to
guarantee loans to the bemeficlary by encumbrances on trust property.
These are new powers and are intended to dezl with problems that may
arise where the beneficlary has special needs. If the trustee
requires security for a loan, the security may consist of a charge on
the beneficiary's interest under the trust, although this may not be
appropriate in the case of a spendthrift trust.

Distributions to beneficiaries under legal disability. The

proposed law adopts a new power from the Uniform Trustees' Powers

Actt permitting the trustee to pay a sum distributable to a

beneficiary under a legal disability to someone else for the use or

141. The automatic power relating to deposits does not displace other
statutory law pertaining to deposits. See Fin. Code §§ 764
(fiduciaries' deposits 1in banks), 6408.5 (fiduciaries' deposits in
insured savings and loan associations); see also Fin. Code
§§ 7000-7002 (savings accounts as legal jnvestments).

142, Compare Prob. Code § 1120.2(3).

143, Prob. Code § 1120,2(1).

144. Section 3{c)(22].
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benefit of the beneficiary. This would permit the trustee to pay
debts of the beneficiary, such as for housing, without the need to
appoint a guardian or conservator.

Nature and value of distributions. The proposed law adopts a new

provision from the Uniferm Act145 permitting the trustee to effect
distribution of property In divided or undivided interests and to
adjust resulting differences in valuation. This power provides needed
flexibility and can be useful to the trustee in taking gains and
losses into account for tax purposes when determining distributiomns.

Hiring persons. The proposed law codifies the power to hire

accountants, attorneys, auditors, investment advisors, or other agents
to assist the trustee in administering the trust.146 This authority
is particularly desirable in the case of a non-expert individual
trustee. It should be remembered, however, that the trustee may be
liable for the acts of an agent in appropriate circumstanceslﬁ? and
that the trustee must act prudently in hiring an agent and in relying
on advice. The proposed law also incorporates the principle from the
Uniform Act that the person hired may be associated with the trustee,

but again, the trustee's action must be prudent.

145. Section 3(e)(23)

146. This provision adopts Section 3{ec)(24) of the Uniform Act with
some modifications.

147. See the discussion under "Liability of Trustee for Acts of
Others: Agents” infra.



Allocation of Receipts and Expenditures

Between Principal and Income

t Under existing law, rules for allocating trust receipts and
expenditures between 1ncome beneficiaries and remainder beneficiaries
are provided by the Revised Uniform Primcipal and Income Act.l49
The allocation rules of the RUPIA are subject to the control of the
trust instrument, but where the trust is silent on the matter, the
RUPIA governs.lso It appears that the California wversion of the
RUPIA has functioned in a gemerally satisfactory manner, but some
aspects of the act can be improved. To this end, the Commission has
considered variations made in the RUPIA by other states, particularly
the more extensive revisions undertaken by Wisconsin, Nebraska, and
Texas.151 Several revisions are also needed to adjust the RUPIA to
other aspects of California trust law. The more significant changes
that would be made by the proposed law are as follows:

Standard of care. If nmeither the trust nor the speclal rules of

the RUPIA cover a situation, the RUPIA adopts the general prudent man

149, Civil Code §§ 730~730,17. This is the California version of the
Revised Uniform Principal and Income Act of 1962 [hereinafter cited as
the RUPIA], which became operative in 1968, See 1967 Cal. Stat, ch,
1508. The RUPIA replaced the California version of the Uniform
Principal and Income Act of 1931, which had been in place since 1941,
See 1941 Cal. Stat, ch. 898. As of 1985, 29 states have enacted the
RUPIA and 10 states still retain the earlier uniform act. See 7A
Uniform L. Ann. 203, 211 (Supp. 1985). California retains the earlier
act to the extent that it applies to legal estates. See Civil Code
§§ 731-731.15.

150. See Civil Code § 730.02(a). Where neither the trust nor the
special rules of the RUPIA cover a situation, Civil Code Section
730.02(a)(3) provides that the allocation shall be made in accordance
with the prudent man standard.

151. See Neb. Rev. Stat. §§ 30-3101 to 30-3115 (Cum. Supp. 1982);

Tex. Prop. Code Ann, §§ 113,101-113.111 (Vernon 1984); Wis. Stat. Anmn.
§ 701.20 (West 1981). .
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standard.l52 When this standard was enacted, it was consistent with

the standard of care applicable generally to trustees, but the law has

since been revised.153 The proposed law incorporates the revised

general standard of care in the interest of consistency.154

Apportionment of rent, interest, and annuities. Existing Ilaw

contains a variation from the RUPIA with the effect that payments to a
testamentary trust in the form of rent, interest, or annuities that
are pot due on the date of the testator's death are treated as income
even though some amount accrued before death.155 This
anti-apportionment rule appears to be unique among states that have
enacted the RUPTA. The proposed law aligns Californmia with the RUPIA
by providing for apporticnment of rent, interest, and annuities
between income and principal based on the date of the testator’s
death, This rule is fairer to principal beneficiaries than the
existing anti-apportionment rule.

Losses from business and farming operations. Existing law

provides that losses incurred in the operation of a business or
farming operation in any flscal or calendar year fall on principal and
are not carried forward for the ©purpose of calculating net

:{ncome.]"r,6 This policy results in unfair treatment of remainder

152. Civil Code § 730.02(a)(3). This provision requires allocation
"in accordance with what 1s reasonable and equitable in view of the
panner in which men of ordinary prudence, discretion and judgment
would act in the management of their own affairs.”

153, See Civil Code § 2261(a), as revised by 1984 Cal. Stat. ch.
1372, § 1.

154. See the discussion under “Trustee's Standard of Care in
Adpinistering the Trust" supra.

155. Civil Code § 730.04(b)(2), (e¢). This rule applies only to
testamentary trusts, based on the presumption that since the settlor
can control the time of commencement of a living trust, the settlor
would probably want receipts to go to the income beneficlary if not
otherwise provided in the trust instrument. Note, The Revised Uniform

Principal and Income Act--Progress, But Not Perfection, 1963 U. Ill.
L.F. 473, 478.

156, Civil Code § 730.08(a).
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beneficlaries in situations where one year's loss is assigned to thenm
while the benefit of the next year's gain gees entirely to the income
beneficiaries.IS? Thig inequity could be particularly drastiec 1in
the case of a farming operation where large variatioms in income and
losses are experienced from year to year. The proposed law adopts the
approach of the Wisconsin and Nebraska statutes which provide that net
losses are carried into subsequent fiscal or calendar years to reduce
net profits.l58

Allocations to principal for depletion of natural Tesources.

Existing law provides the trustee with discretion to determine whether
to allocate up to 27-1/2 percent of gross receipts from natural
resources to principal.l59 The percentage amount was derived from
the maximum depletion allowance under former federal income tax
statutes. The proposed law, like the statutes of at least five other
states, replaces this figure with the appropriate depletion allowance
under federal law for the particular type of natural resource

involved.lﬁo

Remedies for Breach of Trust

Background
If the trustee violates a duty owed to the beneflciary, the

trustee has committed a breach of trust and may be subject to any

157. See Volkmer, Nebraska's Trustees' Powers Act and Principal and
Income Act: The New Look in Nebraska Trust Law, 14 Creighton L. Rev.
121, 149 n.164 (1980). The comments to the RUPIA do not suggest any
reason for the rule against carrying losses forward, but one
commentator has suggested that it is based on primciples applicable to
incorporated businesses. See Barclay, The Principal and Income Act,
33 Brooklyn L. Rev. 489, 495 (1967).

158. See Neb. Rev., § 30-3109 (Cum., Supp. 1982); Wis. Stat. Anmn,
§ 701.20(8) (West 1981).

159, Civil Code § 730.09(a)(3).

160. I.R.C. § 613 (1982). The maximum depletion allowance currently is
22 percent.
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appropriate remedy.161 In California, as in most jurisdictions, the

law relating to remedies for breach has been largely left to the
common law. The statutory law in California 1s sketchy and scattered
through the various trust statutes and elsewhere., While the existing
law needs reform, it 1is not advisable to over-legislate on this
subject. Remedies should remagin sufficiently flexible, as they are
under the common law, so that courts can fashion an appropriate
response In particular circumstances.l62 The proposed law seeks
only to provide a brief description of the basic remedies for breach
of trust as a guide to parties, without altering the basic principles

of existing 1aw.163

Monetary Liability for Redress of Breach

The trustee is liable for damages arising out of a breach of the
trust.164 Liability for money damages typlcally arises from actions
such as unauthorized payments to beneficilaries, conversion of trust
property, retention of property that should be s0ld or sale of
property that should be retained, negligence or misconduct in making
or retaining investments, or mishandling duties such as recording
instruments affecting trust property, obtaining security, or
collecting trust property.165

It 1s elementary that California law recognizes the trustee's

161. See Restatement {Second) of Trusts § 201 (1957); see also the
discussion under "Measure of Liability for Breach™ infra,

162, See G. Bogert, The Law of Trusts and Trustees § 861, at 3 (rev.
2d ed. 1982); see also Ala, Code § 19-3-107 (1976) {("The relief
granted in cases of trust, will always be so molded and framed as to
render the trust effectual, and secure the best interest of the
parties.”).

163, A similar approach was taken in the recent revision of trust law
in Indiana. See Ind. Code Ann. § 30-4-3~11 (West 1979).

164. See Restatement (Second) of Trusts §§ 199(c), 205 (1957); G.
Bogert, The Law of Trusts and Trustees § 862, at 27-28 (rev. 2d ed.
1982).

165, Id., at 29-31.

ey
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liability for damages.166 The proposed law continues the explicit
authority of the court to compel the trustee to redress a breach of
trust by payment of money. The difficult questions in this area arise
in regard to the appropriate procedures and the measure of liability.

These questions are discussed elsewhere.l67

Compelling Performance of Duties

At common law, a beneficiary may bring am action to compel the
trustee to perform the duties under the trust.168 The trustee nmay
be compelled to perform a particular act, such as selling trust
property, distribqting income or other property, making an investment,
or conveying property to a successor trustee, and may also be
compelled to perform the trust in general.l69

California law is inadequate on this point. Under Civil Code
Section 863, a beneficiary of a trust im real property may "enforce
the performance of the trust.” Civil Code Section 2251 provides that
the beneficiary may “take advantage [of the trust] at any time prior
to 1ts rescisslon.,” No 1leading cases deal with the specific
performance of private trusts,170 but there are cases recognizing
the right of the Attorney General or a cotrustee to sue to enforce a
charitable trust.171 The proposed law codiffes the right of the

beneficiary to compel the trustee to perform the trustee's duties.

166. See Civil Code §§ 2236-2238, 226%Z; 7 B. Witkin, Summary of
California Law Trusts § 85, at 5445 (8th ed. 1574.

167. See the discussions under "Measure of Liability for Breach" and
"Judicial Proceedings Concerning Trusts” infra. '

168. Restatement (Second) of Trusts § 199(a) (1957).

169. G. Bogert, The Law of Trusts and Trustees § 861, at 18-19 (rev.
2d ed. 1982).

170. See Tyler v. Houghton, 25 Cal. 26, 2% (1864) {(dictum).

171. See, e.g., People ex rel. Ellert v. Cogswell, 113 Cal. 129, 136,
45 P. 270 (1896) {Attorney General); Pratt v. Security Trust & Sav.
Bank, 15 Cal. App. 2d 630, 640-41, 59 P.2d 862 (1936)}; Holt v. College
of Osteopathic Physicians & Surgeons, 61 Cal. 2d 750, 755-57, 3%4 P.2d
932, 40 Cal. Rptr. 244 (1964).



Enjoining Threatened Breach

The beneficiary may bring an action to enjoin the trustee from
committing a breach of the trust.l?z This may be an appropriate
remedy in situations such as where the trustee intends to make a

transfer of property forbiddem in the trust Instrument or to vote

stock in an undesirable manner.l?d

California law provides that a final injunction may be granted to
prevent breach of an obligation arising from a trust.174 There is
also limited case law authority for this remedy.175 The proposed

law continues the general authority of existing law.

Setting Aside Action of Trustee

The authority to set aside acts of the trustee in breach of trust
is a corollary of the authority to enjoin threatened 1:'rea~::l'1'c.ns.l?6
This remedy is mainly useful for avoiding conveyances if it can be
done without impairing the rights of third persons.l7?

While there i1s no explicit California law on this subject, it
appears to be a useful, if minor, remedy for breach, and iIs included

in the proposed law.

Appolntment of Receiver

The beneficiary may seek appointment of a receiver to take

possession of trust property and to administer the trust pending final

172. Restatement {Second) of Trusts § 199(b) (1957).

173. See G. Bogert, The Law of Trusts and Trustees § 861, at 11 (rev.
2d ed. 1982).

174, Civil Code § 3422; see also Code Civ. Proc. § 526(7).

175. See St. James Church of Christ Holiness v. Superior Court, 135
Cal. App. 2d 352, 359-62, 287 P.2d 387 91955).

176. See G. Bogert, The Law of Trusts and Trustees § 861, at 16-17
(rev. 2d ed. 1982).

177. See the discussion under "Protection of Third Persons Dealing
with Trustees”™ infra.
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resolution of a pro't:lem.ﬂ8 This remedy would normally be used iﬁ
conjunction with some other remedy.l?g

Ceneral California statutes relating to appointment of recelvers
provide for appointment of a recelver when there is a dispute between
persons jointly interested im any property or when a fund 1s in danger
of being lost, removed, or materially injured.l80 This general
language would appear to Include disputes between trustees and
beneficiaries. The proposed law makes clear that recelvers may be

appointed in the trust context.

Removal of Trustee

At common law, a trustee may be removed for a sufficiently
serious breach or threatemed breach of the trust.181 If the removed
trustee was a sole trustee, the court may alsc appoint a successor, or
in some circumstances, the court may appeint a new cotrustee without
removing any other trustee.l82 Breaches that have provided grounds
for removal include disotedience to court orders or to the trust
instrument, failure or refusal to act, comingling trust property,
failure to account, acquisition of an adverse Interest, accepting
unauthorized compensation, appropriation of trust funds, and breaches

resulting in large losses to the trust.183

178. Restatement (Second) of Trusts § 199(d) (1957).

179. See 1id. comment d; G. Bogert, The Law 6f Trusts and Trustees
§ 861, at 13 (rev. 2d ed. 1982).

180. Code Civ. Proc. § 564(1); see also Code Civ. Proc. § 564(7)
(receiver available in other cases where receivers have been appointed
"by the usages of the courts of equity”),

18]1. Restatement (Second) of Trusts § 199(e) & comment e (1957).

182. See In re la Rocca's Trust Estate, 419 Pa. 176, 213 A.2d 666
(1965); see also the discussion under "0ffice of Trustee” supra.

183. See G. Bogert, Handbook of the Law of Trusts § 160, at 576 (5th
ed. 1973).
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California statutes also clearly authorize removal of trustees
for breach,l84 and the proposed 1law continues the statutory

authority.

Requiring Bond or Increasing Amount of Bond

If the trustee hds provided a bond, the bond is a fund for the
recovery of damages. Some courts may order that a bond be given to

secure faithful performance of the trust in the future if the trustee

has breached the trust or threatens to do 50.185 The court may alsc
order an increase in the amount of an existing bond or require new
186

sureties,

Célifornia law Trelating to trustees' ©bonds is discussed
elsewhere.la? The proposed law does not list bonding as a remedy
for breach, because 1t would be a rare case where it would seem to be
approprlate; however, the proposed law allows a court to require a
bond if the bond 1is necessary to protect the interests of

beneficiaries whose interests are not adequately protected.

Reduction or Denial of Compensation

Courts at common law have discretion to deny the trustee all
compensation or to reduce compensation for a breach of the trust.188

California statutory law provides for the determination of
compensation and the allowance of greater compensation under

appropriate circumstances, but does not provide for reduction or

184, See Civil Code § 2283; Prob. Code §§ 1123.5, 1138,1(a){10).

185. G. Bogert, The Law of Trusts and Trustees § 861, at 11 (rev. 2d
ed. 1982).

186. Id., at 11-12; see also Tex. Prop. Code Ann. § 113.058(d}
(Vernon 1984).

187. See the discussion under "Trustee's Bond" supra.
188. Restatement (Second) of Trusts § 243 (1957); G. Bogert, The Law

of Trusts and Trustees § 861, at 23 (rev. 2d ed. 1982); see also Tex.
Prop. Code Ann, § 113.082 (Vernon 1984).
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»
derial of cowmpensation in the event of a breach.189 The proposed
law lists reduction or denial of compensation as a rewmedy for breach

so that the matter is clear,

Tracing and Recovery of Trust Property or its Proceeds

At common law, the beneficiary may follow the trust property oT
its proceeds into the hands of persons other than bona fide purchasers

and obtain the return to the trust of the property or Iits

proceeds.190 Many technical rules have been developed over the

years to deal with the problems of tracing different forms of property

and different mixtures of funds.*gl

189. See Civil Code § 2274; Prob. Code § 1122, 1138.1(a)(7); see also
the discussion under “Trustee's Compensation” supra.

190. See Restatement (Second) of Trusts § 202 (1957); G. Bogert,
Handbook of the Law of Trusts §§ 161-65 (5th ed. 15873).

191. If the trustee has mingled trust funds with personal funds,
questions arise over the personal or trust character of funds that are
withdrawn and those that remain. The Restatement rule 1s that the
beneficiary 1is entitled to a proportionate share of the funds
remaining on deposit and the funds withdrawm, unless the withdrawn
funds are dissipated, in which case the beneficiary is entitled to the
funds remaining on deposit. Restatement (Second) of Truste § 202
comment 1 (1957). If the trustee later deposits money in the account,
the general rule is that the deposit does not restore the dissipated
trust funds, and the beneficiary may reach only the lowest
intermediate balamce. JXd. comment j. However, if the withdrawn funds
were not dissipated after withdrawal, but were redeposited, it is as
if the withdrawal had never been made, Id. comment 1. But funds
deposited after withdrawal and dissipatiom replenish the trust if the
trustee manifests an intention to make restitution or if the deposit
is made in an account in the name of the trustee as such and not as an
individual. Id. conment m.

192-94. [Omitted]
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To the extent it is known, California law seems generally in
accord with these principles.lgs The bona fide purchaser rule 1is
codified in an indirect way in Civil Code Section 2242 which declares
that "[e]very one to whom property is transferred in violatiom of a
trust, holds the same as an Involuntary trustee under such trust,
unless he purchased 1t in good faith, and for a wvaluable
consideration.,” Where property has undergone a change of form,

tracing 1is still permitted.l95

The proposed law makes clear that
the beneficiary can trace property wrongfully disposed of and recover
i1t or its proceeds, bqt does not attempt to codify the extensive

detail involved in tracing principles.

Reaching Proceeds of Wrongful Disposition

If the trustee acquires property on the trustee's own behalf as
the result of a wrongful disposition of trust property, at common law
the beneficiary may have an equitable lien on the property in the
hands of the trustee or may enforce a constructive trust as a method
of securing a c¢laim against the trustee for money.l98 Under this
theory the proceeds of the wrongful disposition are treated as the

property of the trustee perscnally whereas under a tracing remedy the

195. See 7 B. Witkin, Summary of California Law Trusts §§ 86-88, at
544649 (8th ed. 1974); Noble v. Noble, 198 Cal. 129, 135, 243 P. 439
(1926); Keeney v. Bank of Italy, 33 Cal. App. 515, 517, 165 P. 735
(1917); Carlin v. Masten, 118 Cal. App. 373, 376, 5 P.2d 65 (1931);
People v. Californlia Safe Deposit & Trust Co.. 175 Cal. 756, 759, 167
P. 388 (1917). .

196. See Byrne v. McGrath, 130 Cal. 316, 320-21, 62 P. 559 (1900)
(trust funds used to buy drugstore and its stock). In one respect,
however, California law has rejected the Restatement rule. Where
withdrawn funds have been dissipated and then restored, case law
eliminates the requirement that the beneficiary must show that the
trustee had an express intent to replace the trust funds., Church v.
Bailey, 90 Cal. App. 24 501, 504, 203 P,2d 547 (1949).

197. [Omitted]

198. Restatement (Second) of Trusts § 202 (1957); G. Bogert, Handboock
of the Law of Trusts § 158, at 569-70 (5th ed. 1973).



proceeds are treated as a substitute for the trust property.lg9 One
advantage of the equitable lien 1s that the claim for damages may be
asserted against the proceeds with priority over general creditors of
the trustee.200 Another advantage is that the usual exemptions from
creditors’ claims do not apply to enforcement of an equitable lien or
constructive trust in this situation.zol

Equitable liens and constructive trusts have long been recognized
in California.202 The details of this sort of egquitable remedy are
best left to case law, but the proposed law makes clear that the
equitable 1ien and the constructive trust are available as remedies

for breach of trust.

Miscellaneous Remedies

Several other remedies exist. The beneficiary has the right to
obtain information necessary to secure performance of the trust or to
obtain a redress of breach. Hence, the benmeficiary has a right to an
accounting and may be permitted to imspect trust property.203 The
proposed law does not list this as a separate remedy for breach.

A trustee who misappropriates trust property mnay be criminally
liable for embezzlement.204 The proposed law does not list this
criminal remedy since it is of mo particular assistance to a

beneficiary.

199, Id., at 570.
200. Restatement (Second) of Trusts § 202 comment a {1957).
201. Restatement {Second) of Trusts § 202 comment d (19573}.

202, See Citizens' Bank v. Rucker, 138 Cal, 606, 609-10, 72 P. 46

(1903); 7 B. Witkin, Summary of Californis Law Trusts § 86, at 5446
(8th ed. 1974). ‘

203. See G. Bogert, The Law of Trusts and Trustees § 861, at 7-8
(rev. 2d ed. 1982); see also the discussion under “"Duty to Inform and
Account to Beneficlarles" supra.

204. Penal Code § 506; People v. Stanford, 16 Cal. 24 247, 105 P.2d
969 (1940;. '
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Measure of Liablility for Breach of Trust

General Principles
The basic principle of liability for breach i1s that the injured
beneficiary should be made whole, i.e., that the beneficiary should be

restored to the same condition as if the wrong had not been
205

committed. The accomplishment of this principle wvaries depending
on the circumstances and the equities of the case. Under the
Restatenent rule,206 the beneficiary generally has the option of

'seeking one of the following, whichever 1s appropriate:

{(a) any loss or depreciation in wvalue of the trust
estate resulting from the breach of trust; or

{b) any profit made by him through the breach of trust;
or

(c) any profit which would have accrued to the trust
estate if there had been no breach of trust.

These rules may be relaxed in appropriate cases since the court of
equity has the power to excuse the trustee in whole or in part from
liability where the trustee has "acted honestly and reasonaltly and

w207 There is a general trend away from

ought fairly to be excused.
strict liability din trust law and toward "imposing 1liability for

compensatory damages only when there is proof of fault and of a causal
relation between fault and injury."208

"The Restatement provides special rules that qualify the general
rule, depending upon the nature and seriousness of the breach—-whether
there was an Iimproper sale or retentien of property, an improper

investment, or a failure to invest. For example, in the case of an

205. See Restatement (Second) of Trusts §§ 199(c), 205 (1957); G.

Bogert, The Law of Trusts and Trustees § 701, at 198 {rev. 24 ed.
1982).

206. BRestatement (Second) of Trusts § 205 (1957).
207. Id. comment g.

208. Niles, A Contemporary View of Liability for Breach of Trust, 29
Rec. A.B. City N.Y. 573 (1974), 114 Tr, & Est. 12, 182 (1975).
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improper sale, four alternative measures Bnay apply wunder the
Restatement, depending on the culpability or gecod faith of the
trustee.209 '

California statutery law is in general accord with the
Restatement although the Fleld Code language 1s archaic and subject to
csome doubt. Civil Code Section 2237 provides that, if the trustee
uses or disposes of trust property contrary to the Field Code's
version of the duty of loyalty im Section 2229, the trustee may be
required to "account for all prefits so made, or to pay the value of
its use, and, If he has disposed thereof, to replace 1t, with its
fruits, or to account for its proceeds with interest.” Civil Code
Section 2238 provides a good faith exception so that a trustee acting
with the intent to serve the interests of the beneficiary will te
iiable "only to make good whatever 1s lost to the beneficiary by his
or her error.”

The leading California case law authority in this area 1is Estate
of Talbot.210 In Talbot the trustee had discretion to sell property
but was found to have breached the trust by relying on advice of one
of the beneficiaries and failing to exercise an independent judgment,
This case is thus distinguished from cases where the trust imposes a
duty to retain specific property. The court determined that the
trustee was in good faith and so committed only a technical breach of

the duty to exercise discretion. Since the beneficiaries could not

209. See Restatement (Second) of Trusts § 208 (1957). The four
measures are: (1) value at the time of sale, plus interest; (2) value
at the time of the decree plus income that would have accrued if 1t
had not been sold; (3) specific reparation, if reasonable under the
circumstances; and (4) accounting for the proceeds of sale. The
second of these measures has been troublesome since the liability may
be significant in a situation where property {such as shares of stock
or artworks) has greatly appreciated between the time of sale and the
time of the action against the trustee. The semse that "appreciatlon
damages” may be punitive has led the courts to reserve this measure of
liability for particularly culpable trustees and apply a lesser
measure where the trustee has been merely negligent or made a good
faith mistake, See, e.g., Estate of Rothko, 84 Misc, 2d 830, 379
N.Y.S. 2d 923 (1975); Estate of Talbot, 141 Cal. App. 2d 309, 296 P.2d
848 (1956).

210. 141 Cal, App. 2d 309, 296 P.2d 848 (1856).
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have compelled retention of the stock in the Talbot trust, the proper
measure of damages was the loss to the corpus (capital gains taxes and
expenses of sale) plus interest. The court relied im part om the
Restatement in interpreting the relevant parts of the Field Code.211
The Restatement also provides detailed rules where the trustee
has committed a breach by an Iimproper failure to sell trust
property.zl2 If property that 1s Improperly held has greatly
depreciated in value, the damages for an "innocent" breach could be as
great as in the Talbot situation involving “appreciations
damages.“z_l3
A trustee who purchases property that the trustee has a duty not
to purchase may be charged under the Restatement with the amount
expended, plus interest, or required to account for the property
purchased.Zl4 California law makes the trustee liable "to make good
whatever 1s lost" where an improper investment is made in pgood
faith.215

diescretion to fix the amount of 1liability.

This standard would seem to afford the court a broad

211. See 141 Cal. App. 2d at 324-26. Among other things, the court
cited the language in comment b to Restatement Section 208 to the
effect that the section "does not include the situation where the
trustee is authorized to sell, but commits a breach of trust by
selling at an improper price or otherwise.”

212. Under Section 209 of the Restatement, the measure of liability
is the amount that would have been received if the property had been
sold, with interest thereon. This principle is not limited by a good
faith exception, as is the liability for dimproper sale. Compare
Restatement (Second) of Trusts § 208 & comment b (1957) with § 209 &
comments. The 1illustrations in the comwments to Section 209, however,
involve stock which the trustee is directed to sell within six months.

213, In some situations, however, the trustee may not be held liable
for the full amount of a loss under Restatement Section 209, such as
where the market has been in a general decline and the breach was not
in bad faith. See Restatement (Second} of Trusts § 211 comment d,
§ 212 comment e (1957): G. Bogert, The Law of Trusts and Trustees
§ 701, at 208 (rev. 2d ed. 1982},

214, Restatement {Second) of Trusts § 210 (1957). The application of
this section 1s limited to situations where the trustee is under a
duty not to purchase certain property and does not include situations
where the trustee has authority to purchase the property but breaches
some duty in doing so. Id. comment a. ’

215. See Civil Code § 2238,
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If the trustee fails to purchase specific property as required b&
the trust, under the Restatement the trustee may be (1) charged with
its value at the time of the court decree, plus income that would have
acerued or (2) required to purchase the property if reasonable to do
o and then charged with the difference between the original and
current price, plus income that would have accrued.216 Under Civil
Code Section 2262, the trustee is subject to liability for simple or
compound interest for failing to invest in violation of the general

standard of care.n?

Proposed Law

Measure of 1iablility for breach of trust., The proposed law

adopts the basic general rules of the Restatement governing the
measure of 1iability for breach of trust. Thus 1in appropriate
circumstances the trustee may be 1liable for a loss or depreciation in
value arising from the breach, for a profit made through a breach, or
for a profit that would have accrued if there had not been a breach.
The proposed law does not codify the more detailed Restatement rules
for particular types of breach, however, because this would result in
too much statutory detail aFd would create a serious risk of

rigidifying the rules of the common law.218 The proposed law seeks

216. Restatement (Second) of Trusts § 211 (1957). These rules apply
to specific property required to be purchased; if the trustee has a
choice among several securities, for example, and does not invest in
any of them, the Ileast profitable security 1is the measure of
iliability. Id. comment e. If the trustee violates the general duty
to make trust property productive, the trustee is chargeable with the
income that mnormally would accrue from proper investments, but not
with the loss of profit that might have resulted because of a genmeral
rigse in the values in the securities market. Id. comment f.

217. See, e.g., Estate of Prior, 111 Cal. App. 2d 464, 471, 244 P.2d
697 (1952) (executor-trustee liable for 7% interest where money
deposited in non~interest commercial bank account); Lynch v. John M.
Redfield Found., 9 Cal. App. 3d 293, 302-03, 88 Cal. Rptr. 86 (1970)
(trustees of charitable foundation 1iable for 7% interest on income
accumulated in non-interest bearing account for 5 years).

218. The new Texas Trust Code takes the same approach of enacting the

substance of Restatement Section 205 but omitting the other details.
See Tex. Prop. Code Ann. § 114.001(c) (Vernon 1984).
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to bring California statutory provisions into harmony with the general
law in this area without inhibiting the process of applying basic
principles of liability for breach of trust in new circumstances. The
Commission concludes that this function should remain with the
courts. It should be recognized that this reformulation of the rules
governing the measure of liability for breach of trust does not cause
any serlous alteration of California law in this area. However, the
proposed law does generalize the good faith exception in order to give
the court discretion to excuse the trustee in whole or in part from
iliability 1f the trustee has acted reasonably and in good faith under
the circumstances as known to the trustee.219

ILiability for exemplary damages. The existing law concerning

whether a trustee may be held 1liable for exemplary damages for a
breach of trust is unsettled.220 The proposed law authorizes the
court to assess exemplary damages for breach of trust involving
willful misconduct, fraud, or gross negligence. Exemplary damages are

limited, however, to an amount that does not exceed three times the

219. This provision represent an expamsion of the rule in Estate of
Talbot, 141 Cal. App. 2d 309, 286 P.2d 848 (1956).

220. Compare Civil Code §§ 2237-2238 (provisions governing measure of
liability for breach of trust which do not include liability for
exemplary damages) and § 2262 (compound interest available as damages
for willful failure to invest) with Vale v. Unlon Bank, 88 Cal. App.
3d 330, 151 Cal. Rptr. 784 (1975) (exemplary damages awarded against
bank as trustee of pension fund in action by fund participants);
Werschkull v. United California Bank, 85 Cal. App. 3d 981, 149 Cal.
Rptr. 829 (1978) (exemplary damages in class action by pension plan
participants against employer-bank-trustee for wrongful diversion of
funds); Rivero v. Thomas, 86 Cal. App. 2d 225, 194 P.2d 533 (1948) (in
sult to declare and enforce constructive trust, exemplary damages
available against trustee who breaches duties with oppressionm, fraud,
or malice). See also G. Bogert, The Law of Trusts and Trustees § 862,
at 41 (rev. 2d ed. 1982). The text of the Restatement does muot
authorize exemplary damages (see Restatement {Second) of Trusts
§§ 205-12 (1957)), but comment f to Section 205 discusses absolute
ligbility imposed on a trustee for a failure to earmark property even
though no loss results from the fallure. See also Civil Code § 3294
(exemplary damages for breach of obligation not arising from contract
available in cases of fraud, malice, or oppression).
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amount of compensatory damages or restitution assessed under the

general rules just discussed.zzl

Liability for Interest. Existing law imposes 1liability for

simple interest in the case of mnegligent failure to invest and
compound interest in the case of wiliful failure to invest.222 It
is said that the award of compound interest 1s not made to punish a
trustee, but only to prevent the trustee from profiting from
wrongdoing.223 If the trustee improperly disposes of trust
property, the trustee may be liable for the proceeds with
1nterest.224

The proposed law replaces these variant provisions with a unfform
rule that the trustee is liable for interest In any case where there
is a breach resulting in a loss or depreciation of the trust estate or
in profit to the trustee. The rate of interest is 10 percent, the
same as the rate applicable to money judgments.225 However, if the
trustee has actually received a greater amount as interest, the

trustee is liable for that amount.226

221. Treble damages are authorized by several statutes in other areas
of the law. See, e.g., Civil Code §§ 1716 (solicitation of money for
goods not ordered or services not performed), 1719 (dishonored
checks), 1739.4 (misrepresentation regarding political campaign
items), 1812.123 (discount ©buying services contracts), 1882.2
(diversion of utility services); Code Civ. Proc. § 1174(d) (forcibdle
entry or unlawful detainer with malice). : ‘

222, Civil Code § 2262,

223, Miller v. Lux, 100 Cal. 609, 616, 35 P. 345 (1893). In Miller,
interest at the legal rate was compounded to coompensate for the fact
that the market rate exceeded the legal rate.

224, Civil Code § 2237.

225. See Code Civ. Proc. § 685.010; see also Cal, Const. art, 15, § 1.

226. This rule is drawn from Restatement (Second) of Trusts § 207
{1857).
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Limitations

Under existing law the general four-year statute of limitations
applies in proceedings against the trustee for breach of trust.227
If the trustee has submitted an accounting to.the court, the normal
rules of civil procedure operate to excuse the trustee after the court
decree approving the accounting tecomes final.228

Under the proposed law, the limitations period is three years and
runs from the time the beneficiary receives a written interim or fipal
account or report that adequately discloses the subject of a claim.
-An account or report is considered to make an adequate disclosure-if
it provides sufficient information so that the beneficiary knows of
the claim or reasonably should have inquired into its existence. If
the account or report does not adequately disclose the subject of the
claim, the three~year period runs from the date the beneficiary
discovered or reasonably should have discovered the subject of the
claim.229 This scheme encourages frequent and full accountings by
the trustee to the bemeficiaries and is consistent with modern trust
statutes that do not require accountings to the court. By reducing
the limitations period from four to three years, the proposed law is a
bit more protective of trustees than existing law, but dces not.
unfairly impinge on the rights of beneficiaries since trusteesg are

more likely to account fully under the proposed law.

227. See Code Civ. Proc. § 343; Cortelyou v. Imperial Land Co., 166
Cal. 14, 20, 134 P. 981 (1913); Oeth v. Mason, 247 Cal, App. 2d 805,
811-12, 56 Cal. Rptr. 69 (1967). This rule is subject to the special
three-year statute of limitations in the case of fraud runping from
the discovery of the facts. Code Civ. Proc. § 338(4).

228. See Prob. Code §%§ 1121 ({accounting), 1123 (conclusiveness of
decree), 1138.1(a)(2) (accounting).

299 This scheme is drawn from Section 7-307 of the Uniform Probate
Code (1977), but provides a limitations period of three vears Instead -
of six months. At least 14 states have enacted the UPC scheme; Hawaii
has increased the six-month limitations peried to two years and
Missourl has increased it to five years.
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Exculggtion

Existing statutes do not prescribe rules governlng exculpation of

trustees by provisions in the trust, except where the trust is

revocable.230 The propesed law draws on the Restatement rule
permitting the trust to relieve the trustee of liability for breach of
trust.zBl The exculpation provision is mnot effective, however, to

relieve the trustee of 1liability (1) for a breach of trust committed
in bad faith, intentionally, or with reckless indifference to the
interest of the beneficiary, or (2) for any profit that the trustee
derives from the breach of trust. These rules probably do not make
any new law for <California, but perform the wuseful function of

codifying the principle of exculpation within certain limits.
Consent

Existing law contains several provisions relating to the
consent of beneficiaries to relieve the trustee of liability for some
232
action,

The proposed law adopts the Restatement rule in place of the
incomplete and varying rules of existing law. Under the Restatement,
the beneficiary may be barred from pursuing a trustee for a breach of
trust if the beneficiary consented to the breach In advance, requested

the breaching act, or joined with the trustee in the breach.233 The

230, See Civil Code § 2258(b) (trustee not 1liable for following
written instructions of person having the power to revoke a revocable
trust).

231. See Restatement {Second) of Trusts § 222 (1957).

232. See Civil Code §§ 2230 (consent of beneficiary regarding
transactions where trustee has adverse interest), 2232 (consent of
beneficiary of trust where trustee undertakes another trust adverse to
first trust), 2282(d) (discharge from trust by consent of
beneficiaries).

233. See Restatement {Second) of Trusts § 216(1) (1957); G. Bogert,

Handbook of the Law of Trusts § 168, at 628 (5th ed. 1973); see also
Uniform Probate Code § 7-307 (1977).
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beneficiary's consent is ineffective if the beneficiary is under an
incapacity or does not know of his or her rights or of the material
facts, or 1f the consent was improperly induced by the trustee.234

In cases involving en adverse interest between the trustee and
beneficiary, the consent of the beneficiary is not effective in any of
the circumstancee just noted, and also 1if the transaction involves a

bargain that is not fair and reasonable.235 -

Ratification, Release, and Laches

The proposed law does mot attempt to codify other doctrines that
might protect the trustee from liability to the bereficiary, such as
ratification, release, and laches; these matters are left to the

common law.

Liabllity of Trustee for Acts of Others

Agents

Existing law does mnot provide specific rules governing the
1iability of a trustee for the acts or omissions of an agent of the
trust. The gemeral rule at common law is that a trustee is not liable
to the beneficiary for acts of agents employed in administration of
the trust.235 The general nonliability rule does not apply in
gsituations where the trustee directs the acts of the agent, improperly
delegates authority to the agent, acts negligently in selecting or
supervising the agent, approves the agent's acts, or fails to take

steps to redress the wrong.23?

234. See Restatement (Second)} of Trusts § 216(2) (1957).
235, See 1d. § 216(3).

236. Restatement (Second) of Trusts § 225 (1957). This rule does not |
shield a corporate trustee from 1liability for breach by its own
of ficers and employees within the course of administratiom. 1d, § 225
comment b.

237. I1d.
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The proposed law codifies the Restatement rule with some

-~

refinementséis in order to provide guldance in this area.2

Cotrustees
) Existing law imposes 1liability on a trustee for the wrongful acts
of a cotrustee only if the trustee consented to them or enabled the
cotrustee to commit them through negligence.240 This Field Code
doctrine appears to be narrower than the Restatement rule, which also
imposes liability for improper delegation, for failure to compel the
cotrustee to redress a breach, and for acquiescence 1in the
cotrustee's acts.zal There is some doubt, however, that California
courts will strictly coustrue the existing statutory 1:111:3.2&2
Consistent with the treatment of the trustee's liability for acts

of agents, the proposed law adopts the Restatement approach to a

238, PFor example, the liability for not exercising proper supervislon
(id. § 225(2)}(d)) is limited to situations where the trustee has the
power to supervise the agent; the liability for acquiescing in the act
of an agent (id. § 225(2)(e)) 1s Ilimited to situations where the
trustee knowingly acquiesces; the liability for neglecting to take
proper steps to compel the agent to vredress the wrong (id.
§ 225(2)(£f)) is restricted to cases where the trustee knows or has
information from which the trustee reasonably should have known of the
agent's acts or omissiouns.

239, Indiana has also recently taken this apprcach. See Ind. Code
Ann. § 30-4-3-11 (West 197%9).

240. Civil Code § 2239.

241, See Restatement (Second) of Trusts § 224 (1957). The rules
governing liability of agents and cotrustees under the Restatement are
gimilar,

242. See Gbur v. Cohen, 93 Cal. App. 3d 296, 302, 155 Cal. Rptr. 507
(1979) (question raised as to whether Civil Code Section 2239 should
be read literally); Blackmon v. Hale, 1 Cal. 3d 548, 559, 463 P.2d
418, 83 Cal. Rptr. 194 (1970) (quoting In re Estate of Whitney, 124
Cal. App. 109, 118, 11 P.2d 1107 (1932), to the effect that a trustee
way be liable by negligent inattention to his duties, by delinquency
therein far short of active participation in the conversion of trust
funds by a co-guardian).
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trustee's liability for a breach of trust committed by a cotrustee,

subject to certain refinements.243

Predecessor Trustee

There does not appear to be any California law on the subject of
the 1lisbility of a successor trustee for acts or omisslons of the
trustee's predecessor. Under the Restatement, a SuUCCess0r is not
1iable for a predecessor's breach, but may be liable if the situaticn
is allowed to continue, if steps are not taken to compel the
predecessor trustee to deliver property to the successor, or if steps
are not taken to redress the breach of the predecessor.244

The proposed law codiflies the Reststement rules subject to some
refinement5245 as in the case of 1liability for acts of agents and

24
cotrustees.

243, For example, the trustee's liability for acquiescing In the act
of a cotrustee (Restatement (Second) of Trusts § 224(2)(e)) 1s limited
to situations where the trustee knowingly acquieses; the liability for
falling to exercise reascnable care which enables the cotrustee to
breach the trust (id. § 224(2)(d)) is revised to provide for liability
for negligently enabling the cotrustee to commit the breach; the
liability for neglecting to take proper steps to compel the cotrustee
to redress the wronmg (id. § 224(2)(e)) 1s restricted to cases where
the trustee knows or has information from which the trustee reasonably
ghould have known of the breach. '

244, See Restatement (Second) of Trusts § 223 (1957).

245. For example, the successor trustee's liability for improperly
permitting a breach committed by the predecessor trustee to continue
(Restatement (Second) of Trusts § 223(2)(a)) is limited to situations
where the trustee knows or has information from which the trustee
reasonably should have known of the breach; the liability for
neglecting to take proper steps to redress the breach (dd.
§ 224(2)(e)) is restricted to cases where the trustee knows or Tas
information from which the trustee reasonmably should have known of the
predecessor's breach. :

246. Texas codified these rules in its new Trust Code. See Tex.
Prop. Code Ann. § 114.002 (Vernon 1984); see also La. Rev. Stat. Ann.
§ 2204 (West 1965).
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Modification and Termination of Trusts

Introduction

The trust 1s a flexible mechanism which can be adapted to a
variety of situations, but the person who drafts the trust may not
adequately anticipate the needs of Dbeneficlaries 1in changed
circumstances.247 Even the drafter's best efforts may not provide
the appropriate degree of flexibility, and some persons who draft
trust Instruments do not have the expertise needed to fashion an
instrument that Tresponds to the changing needs, values, and
circumstances of the settlor and the beneficiaries. Obviocusly, during
the lifetime of the settlor, a revocable trust does not suffer from
these drawbacks, but after the settlor's death, the now irrevocable
trust may encounter situations where modification or termination i1s
needed. Changes in tax laws may make modification highly

.248 Restrictive features of a trust may come to be

beneficial
viewed as too restraining in the face of the interest in free
alienability of property. A rigid trust may also become uneconomical

to administer over time.

Revocability of Trusts

Whether the settlor may terminate a trust and thereby take away
the rights of the beneficiaries generally depends upon whether the
trust is revocable. In most jurisdictions a trust is Iirrevocable
unless the settlor reserves the right to revoke,249 tut California
law since 1931 has provided a contrary rule that presumes transfers in

trust to be revocable wunless the trust instrument provides

247, This discussion draws heavily on a background study prepared for
the Commission by Professor Gail Boreman Bird. See Bird, Trust
Termination: Unkorn, Living and Dead Hands——Too Many Fingers in the
Trust Fle, 36 Hastings L.J. 563 (1985).

248, See Collier, Unscrambling Pre-~ERTA Estate Plans, in Estate
Planning 1982 § 7.1, at 186 (Cal, Cont. Ed. Bar).

249. See FRestatement (Second) of Trusts § 330(1) (1957); G. Bogert,
Handbook of the Law of Trusts § 148, at 534 (5th ed. 1973).
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otherwise.250 The California rule has been defended because "many

trustors were not aware that they were creating inter vivos trusts"
and because "in many cases the income from the trusts became
jnadequate to support the trustors, who found themselves precluded
from reaching the trust corpus, an acute problem in 1929 and
1930.251 The revocable trust is currently a popular form of probate
avoldance, so the rule presuming revocability of living trusts may be
consistent with the normal expectations of persons drafting trusts,
particularly those who are less sophisticated im the law. Ultimately
the nature of the statutory rule is probably mot too important since
well-advised drafters will make clear in the trust instrument whether
the trust is revocable or not, and will not rely on a statutory
presumption for or against revocability.252

The proposed law retains the California rule presuming
revocability of living trusts, This rule seems to te functioning in a
satisfactory manner and 1s favored by California practitiomers,
However, some technical problems need attention. Existing law implies
that oral trusts of personal property may not be made
1rrevocab1e.253 The proposed law permits a settlor to create an
irrevocable oral trust in personal property if the terms of the oral

trust can be shown by clear and convincing evidence.254

250, See Civil Code § 2280, as amended by 1931 Cal. Stat. ch., 950,
§ 1. Only California, Oklahoma, and Texas have accepted this rule.
See G. Bogert, Handbook of the Law of Trusts § 148, at 534 (5th ed.
1973). .

251. Comment, 28 Calif. L. Rev, 202, 208 (1940).
252, See, e.g., lLarsom, Drafting the Trust: Distributive Provislons,

in J. Cohan, Drafting California Revocable Living Trusts §§ 4.2-4.13,
at 112-20 (2d ed. Cal. Count. Ed. Bar 1984).

253, The problem arises because (ivil Code Section 2280 presumes a
trust to be revocable unless it 1s “expressly made irrevocable by the
instrument creating the trust.” The reference to an Iinstrument
ipplicitly excludes the possibility of an oral trust satisfying this
section. _

254, See also the discussion under "Formalities for Creating Trusts:
Oral Trusts" supra.
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The California presumption of revocability may create problemé
when applied to a trust that has been drafted under the law of one of
the 47 states that presume a trust to be irrevocable. TUnless the
trust instrument makes clear whether the trust is revocable or
irrevocable, the intention of the settlor may be in doubt if the
foreign trust is moved te¢ California. The general rules governing
conflict of laws provide some guidance,255 but problems may still
arise where conflict of laws rules would apply the law of the situs of
land e¢r the law of the state having significant contacts, If the
settlor moves the trust to California without knowing of the
presumption of revocability, adverse tax consequences may result in a
case where the settlor dintended to establish an irrevocable

trust.256 The proposed law makes clear that the California rule on

255, As summarized by Professor Scott, the relevant conflict of laws
rules are zs8 follows:

[1] If the settlor designated the law of a particular
statz to govern the wvalidity and effect of the trust, the law
of that state i1s applicable to determine whether the trust is
revocable, . . .

[2] Where the settlor has not designated the applicable
law and the trust is to be administered in the state in which
the settlor resides, the law of that state is applicable as
to the reveocation or amendment of the trust, . . .

[3] Where a settlor domiciled in one state creates a
trust of movables and fixes the administration of the trust
in another state, it has been held that the law of the latter
state is applicable on the question of the settlor’s power to
revoke the trust. . . . *

f4] On the other hand, if no place of administration is
fixed by the settlor, the revocability of the trust will be
determined by those contacts which for this purpose are most
significant., . . .

5 4. Scott, The Law of Trusts § 581, at 3857-59 (3d ed. 1967)
{footnotes omitted); see alsc Restatement (Second) of Conflict of Laws
§ 268 & comment g (1969) (as to movables, in absence of indication of
settlor's intent, instrument construed under law of state settlor
"would probably have desired to be applicable™); id. § 277 & comment c
{(as to land, in absence of indication of settlor's iIntent, instrument
usually construed under rules applied by courts of situs).

256, See, e.g., Hughes v. Commissicner, 104 F.2d 144 (9th Cir.
1939)}(involving a trust established in California with a Massachusetts
trustee, found to be irrevocable under the Massachusetts rule as to
securities transferred to the Massachusetts trust company).
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revocability of a trust applies only where the settlor was domiciled
here when the trust was created, where the trust Instrument was
executed here, or where the trust instrument provides that the law of
California governs the revocability of the trust. This rule is based
on the assumption that most nondomiciliaries who create trusts in
another jurisdiction and who do not Indicate an intention to adopt
California law or to make the trust revocable would not want it to be

revocable.

' Manner of Termination of Revocable Trusts

A revocable trust is terminated when it is wholly revoked by the
settlor. Civil Code Section 2280 provides that this may be
accomplished "by writing filed with the trustee,” This manner of
revocation applies where a revocable trust is silent on the mauner of
revocation, but California courts generally have held that where the
trust instrument prescribes a method of revocation, the prescribed
procedure must be followed rather than the statutory method.ZS?
This rule has been defended on the grounds that the settlor may wish
to establish a more complicated manmer of revocation than that
provided by statute where there is a concern about "future senility or
future undue influence while in a weakened condition.“253 On the
other hand, the case-law rule may be criticized as defeating the clear
intention of the settlor who attempts to revoke a revocable trust by
the statutory method, in circumstances that do wnot involve undue
influence or a lack of capacity. In fact, the settlor may have
forgotten about the method provided in the trust, or may not be aware
of the case-law rule.

The proposed law adopts a compromise position that makes

available the statutory method of revoking by delivery of a written

257. See, e.g., Rosenauer V. Title Ins. & Trust Co., 30 Cal. App. 3d
300, 304, 106 cCal. Rptr. 321 {1973); Hibernia Bank v. Wells Fargo
Bank, 66 Cal. App. 3d 399, 404, 136 Cal. Rptr. 60 (1977), overruling
Fernald v. Lawsten, 26 Cal. App. 2d 552, 560-61, 79 P.2d 742 (1938).

258, J. Cohan & J. Kasner, Supplement to Drafting California Revocable
Inter Vives Trusts § 5.2, at 73 (Cal. Cont. Ed. Bar 1982).
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instrument to the trustee during the settlor's lifetime except where
the trust Instrurent explicitly makes exclusive the method of
revocation specified in the trust. This allows a settlor to establish
a more protective revocation scheme, but alse honors the settlor's
intention where the intent to make the scheme exclusive is not

expressed in the trust instrument.

Modification of Revocatle Trusts

Under general principles the settlor, or other person holding the
power to revoke, may modify as well as terminate & revocable
trust.259 The proposed law codifies this rule and also makes clear
that the method of modification is the same as the method of

termination, barring a contrary provision in the trust.

Modification or Termination by Settlor and All Bemeficiaries
Under existing law, 1if the settlor and all beneficiaries are

legally competent and seek the termination or modification of an
otherwise irrevocable trust, it can be terminated or modified even
though the purposes of the trust have not been accomplished and
notwithstanding a spendthrift provision in the trust.260 This rule
stands on the firm footing that 1f everyone with an interest agrees to
a modification or termination, there is no reason not to allow it. Of
course, special questions may arise where a beneficiary 1is
incapacitated, unknown, or unborn.261 But 1f consent can be
obtained through appropriate means, there is no public policy that
requires continuation of the trust. The proposed law codifies this

rule.

259, See Restatement (Second} of Trusts § 331 (1957); Heifetz v. Bank
of America, 147 Cal, App. 2d 776, 206 P.2d 979 (1957) (citing the
first Restatement of Trusts).

260, See Civil Code § 771; Restatement (Second) of Trusts § 338 &
comment d (1957); see also Civil Code § 2258(a) (modification by
congent of "all parties interested”).

261, See the discussion under ”"Obtaining Consent of Beneficiaries"
infra.
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Where fewer than all beneficiaries consent, the proposed law
allows the consenting beneficiaries, with the consent of the settlor,
to modify or terminate their part of the trust, if court approval is
obtained. Court approval is required im this case to ensure the

protection cf the interests of the nonconsenting beneficiaries.

Modification or Termination by All Beneficiaries

There are situations where the beneficiaries may wish to modify
or terminate an irrevocable trust but the consent of the settlor is
not forthcoming, either because the settlor is unwilling to give
consent or because the settlor 1s dead, incapacitéted, or otherwise
unavailatle. Under existing case law the beneficiaries may modify or
terminate 1f they all consent and a material purpose of the trust
would not be defeated thereby.262 The most typical applications of
the material purposes doctrine involve trusts providing spendthrift
restraints, successive beneficiaries, or postponement of enjoyment of
income or primcipal to a certain age.263

The proposed law accepts the main elements of the decisional

rules and codifies the material purposes doctrine with an important

262, See, e.p., Moxley v. Title Ins. & Trust Co., 27 Cal. 2d 457, 165
P.2d 15 (1945): Restatement (Second) of Trusts § 337 (1957).

263. To permit the beneficiaries of a spendthrift trust to terminate
it would make the spendthrift feature an illusion. See lLeonardini v.
Wells Fargo Bank & Union Trust Co., 131 Cal. App. 2d 9, 14, 280 p.2d
81 (1955). It appears that the mere provision for successive
beneficiaries, such as in a trust providing for payment of income to
one beneficiary for 1life, with principal to a remainderman on the
income beneficisry's death, does not necessarily Invoke the material
purposes doctrine. 4 A. Scott, The Law of Trusts § 337.1, at 2658 (3d
ed. 1967); Restatement (Second) of Trusts § 337 comment £ (1957).
However, a material purpose may be shown by extrimsic evidence in this
type of case. See Estate of Easterday, 45 Cal. App. 2d 598, 605-608,
114 P.2d 669 (1941), Trusts that postpone enjoyment to a certain age
may usually not be terminated before that age, the courts taking the
view that the age restriction is material. This is the so—called
Claflin doctrine, from the leading case of Claflin v. Claflin, 149
Mass. 19, 20 N.E. 454 {(1889). Accord Moxley v. Title Ims. & Trust
Co., 27 Cal. 2d 457, 165 P.2d 15 (1945). The court in Moxley conceded
that in some situations changed circumstances might warrant
modification of a trust in order to accomplish the “"real intent” of
the settlor. Id. at 466-67.
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exception. The proposed law gives the court some degree of discretion
to permit modification or termination where the reason for terminating
or modifying the trust under the circumstances outweighs the interest
in accomplishing a material purpose of the trust. This court
discretion to relax the material purposes doctrine under the proposed
law does not apply in the case of a spendthrift or similar protective

provision.264

Obtaining Consent of Beneficiaries

Obtaining the consent of all beneficiaries for a modification or
termination of a trust is a problem where a bemeficlary is unborn or
unascertained, or where a benmeficiary is legally incompetent (such as
in the case of a beneficiary who is a minor or is declared
incompetent). Various methods have been developed to deal with the
problem.

Guardian ad litem. Existing law authorizes the court to appoint

a guardian ad litem to represent the interests of a person who 1is
unknown, unborn, unascertained, missing, or under a legal
c’dsa]:.:[lit;.,f.265 The gusrdian ad 1litem must act 1an a fiducilary
capacity and may not forfeit the beneficiary’s interests in the

process of giving consent to a proposed modification or termination;

the representation must be real and not merely formal.266 The
consent of the guardian ad litem should be based on & quid pro quo
offered the incapacitated beneficiary.zﬁ? The proposed law

introduces a l1imited refinement in existing law by permitting the
guardian ad litem to rely on general family benefit accruing to living

members of the benmeficlary's family as a basis for approving a

264, See the discussion under "Spendthrift and Other Protective
Trusts” infra.

265, See Code Civ. Proe. § 373.5; Prob. Code §§ 1120(b), 1138.7,
1215.3.

266. Leonardini v. Wells Fargo Bank & Union Trust Co., 131 Cal. App.
2d 9, 17, 280 P.2d 81 (1955); Wogman v. Wells Fargo Bank & Union Trust
Co., 123 Cal. App. 2d 657, 666, 267 P.2d 423 (1954).

267. See Hatch v. Riggs Nat'l Bank, 361 F.2d 359, 566 (D.C. Cir. 1866).
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modification or t:»arm.’mati::m.26‘8 This will enable a guardian ad
litem to consent on behalf of unborn beneficiaries where the family is
the beneficlary of the modification or termination, on the assumption
that a benefit conferred on the potential parents and other family
members will most likely benmefit a child born into the family.

Other representatives. The other methods for obtaining consent

of a legally 1lncapacitated person are unchanged by the proposed law.
Hence, consent may be given in appropriate cases by an attorney in
fact under a durable power of attorney269 or by a conservator.ﬂo

Virtual representation. The doctrine of virtual representation

pernmits living members of a class to represent unborn members 1f there
271
This

doctrine is based on the assumption that in pursuing his or her own

is no adverse interest between the living and the unborn.

gelf-interest the living member of the class will safeguard the
interests of other members of the class where their interests are
substantially similar. In many cases, of course, the interests of the
living members of a class are diametrically opposed to those of unbora
members, and the doctrine can not be applied. The proposed law does
not disturb existing law in this area. .

Presumption of fertility. Termination has been precluded in

California by application of the conclusive presumption of fertility,
n272 This problem

arises where there are unborn beneficiaries who may be members of a

otherwise known as the "fertile octogenarian rule.

268. This 1s drawn from Wisconsin law. See Wis. Stat. Ann.
§ 701.12(2) (West 1981).

269. See, e.g., Civil Code §§ 2450, 2467 (statutory form of durable
power of attorney). Under the proposed law, an attorney in fact under
a durable power of attormey way not exercise a power to medify or
revoke a trust unless the trust expressly permits such action.

270. See Prob. Code § 2580.

271. See Mabry v. Scott, 51 Cal. App. 2d 245, 124 P.2d 659 (1942)
(modification resulting in partial termination). '

272. See Fletcher v. Los Angeles Trust & Sav. Bank, 182 Cal., 177, 187

P. 42_5__(1920); Wogman v. Wells Fargo Bank & Union Trust Co., 123 Cal.
App. 2d 657, 267 P.2d 423 (1954).
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class described as "issue,” “descendants,” or "children."2?3 The

rationale supporting this rule has been that eviderce on fertility is
4 .

too uncertain.zy The proposed law adopts the more modern view and

makes clear that the presumption is rebuttable.

Dispositions in favor of "heirs” or "mext of kin" of settlor.

Doubt may arise as to the persons who may have to consent to a
modification or termination where the settlor reserves the right to
income during his or her life and provides that the remainder goes to
remaindermen described as “heirs” or "mext of kin" of the settlor.
Before  the doctrine of worthier title was abolished in

California,275 the settlor would be able to terminate the trust as

the sole ‘bemaf:1(::l.st.1'.'3r.2?6 The rationale of the old rule is that a
limitation in favor of heirs or next of kin should not preclude the
settlor from changing his or her mind since there was probably mno
intention that the determination of the ultimate beneficiaries be
final.27? The proposed law revives a limited form of the doctrine
of worthier title so that the consent of members of a class described
as "heirs” or "mext of kin" of the settlor is not required to modify
or terminate a trust unless such persons are beneficiaries whose

8
interests are likely to '\i'est.zrIIr Thus, the consent of remote,

273, The question of the appropriate treatment of adopted children has
been postponed for study in connection with class gifts generally.

274, See Leach, Perpetuities in a Nutshell, 51 Harv. L. Rev. 638, 643
(1938)., With advances in medical science a number of jurisdictions
have abandoned the conclusive presumption and allow expert medical
testimony. See, e.g., In re Bassett's Estate, 104 N.H. 504, 190 A.2d
415 (1963); F. v. wWilmington Trust Co., 188 A.2d 361 (Del. ch. 1962);
see generally 4 A, Scott, The Law of Trusts § 340.1, at 2714 (34 ed.
1967); Restatement (Second) of Trusts § 340 comment e (1957).

275, See 1959 Cal. Stat. ch. 122, § 1, enacting Civil Code § 1073,

276. See Bixby v. California Trust Co. 33 Cal, 2d 495, 202 Pp.2d 1018
(1949).

277. See Scott, Revoking a Trust: Recent Legislative Simplification,
65 Harv. L. Rev. 617, 623 {(1952).

278. This rule 1s drawn from New York law, but the preservation of the
rights of heirs or next of kin who are likely to take is not found in
YNew York law. See N.Y. Est. Powers & Trusts Law § 7-1.9(h) (McKinney
Supp. 1985).
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unknown, and unborn beneficiaries is mnot necessary to wmodify or

terminate the trust.

Modification and Termination by Court

The court has the inherent equitable power to authorize deviation
from the express terms of a trust in order to accomplish the purposes
of the settlor.279 Courts have traditionally been more reluctant to
alter the dispositive provisions of a trust than the administrative

provisions.280 Thus a court may authorize a trustee to sell

' property that would otherwise have to be retained281 or to make
investments that would otherwise be improper under the express terms
of the.trust.282 The court will alter a dispositive provision if it
is necessary to accomplish the primary purpose of a trust.283

The proposed law gives the court specific authority to direct or

. permit modification of both administrative and distributive provisions

of a trust on petition of a trustee or beneficiary 1if, owing to

circumstances not known to or anticipated by the settlor, the

Tt wn e, PoRR

279, G, Bogert, The Law of Trusts and Trustees § 994, at 242 (rev. 2d
ed. 1983); Restatement (Second) of Trusts §§ 167, 336 (1957).

280. Haskell, Justifying the Principle of Distributive Deviation in
Trust Law, 18 Hastings L.J. 267, 270-71 (1967).

281. See, e.g., Adams v. Cock, 15 Cal. 2d 352, 101 P.2d 484 (1940).

282, See Stanton v. Wells Farge Bank & Union Trust Co., 150 Cal. App.
24 763, 310 P.2d 1010 (1957).

283. For example, if an income beneficiary was in good health at the
creation of the trust but later becomes a chronic invalid who is
unable to earn a 1living, the court has permitted an invasion of the
corpus in a case where po one else had an interest inm it. See
Whittingham v. California Trust Co., 214 Cal. 128, 4 P.2d 142 (1931).
If the financial situation of the income beneficlary i1s not so
precarious, however, deviation has been denied even though the
interests of other beneficiaries would be protected. See Moxley V.
Title Ins. & Trust Co,, 27 Cal. 24 457, 165 P.2d 15 (1945)
(beneficiary with inadequate funds who desired to purchase a home).
Where the interests of the remaindermen would be impaired by the
deviation, the petition of the income beneficiaries for an increased
payment has been denied even where the primary purpose of the trust
was the support of the income beneficiaries. See Estate of Van
Deusen, 30 Cal. 2d 285, 182 P.2d 565 (1947).
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continuation of the trust under its terms would defeat or
substantially impair the accomplishment of the purposes of the
trust.284 The proposed law mandates that the court consider a
spendthrift or similar protective provision in the trust as a factor
in making its decision, but makes clear that the court is not
precluded from exercising its discretion to modify or terminate the
trust solely because of such a provision.

Existing law provides a special procedure for modifying or
terminating a trust with uneconomically low principa1.285 This
procedure 1s also based on the court's authority to modify a trust to
achieve its purpose, but recognizes that if the trust 1s not
economically wviable, it cannot achieve its purpose and is better
terminated. The proposed law continues this special procedure.

The proposed law also provides a mew rule permitting termination
of extremely small trusts without the need for obtaining a court
order. If the trust principal does not exceed $20,000 in value, the
trustee is given the power to terminate the trust. The statute thus
presumes such trusts to be uneconomical. The problem with requiring
trustees of such trusts to apply to the court 1is that such
applications involve additional expense and there is a risk that the

court may not grant approval of the termination.

Disposition of Trust Property upon Termination

Except in the case where a trust with uneconowmically low
286

principal 1is terminated, existing law does not provide the
manner of disposition of property upon termination of a trust. The
proposed law sets out general rules depending upon the nature of the
tersination. Where a trust is revoked, the trust property 1s

distributed as directed by the settlor.287 If the trust 1is

284. This authority is drawn from Sections 167 and 336 of the
Restatement (Second) of Trusts (1957).

285, Civil Code § 2279.1; Prob. Code § 1120.6,
986. See Civil Code § 2279.1(b); Prob. Code § 1120.6(b).

287. See G. Bogert, The Law of Trusts and Trustees § 1010, at 457
(rev. 2d ed, 1983); see also the discussion under “"Manper of

Termination of Revocable Trusts" supra.
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terminated by the consent of the settlor and all beneficiaries, the
trust property should be distributed as agreed by the parties to the
trust, In any situation where the termination is accomplished
pursuant to a court order in the absence of the consent of all
parties, the trust property should be disposed of as provided in the
trust or as ordered by the court, but the court is to order
distribution in a manner that conforms as nearly as possible to the

intention of the settlor.288

Combination of Similar Trusts

Under existing law, two or more testamentary trusts that are
“substéntially identical” and have the same trustee may be combined
and adminlstered as ope trust if it would be consistent with the
intent of the settlor and would facilitate administration of the trust
without defeating or impairing the interests of the
beneficiaries.289 The proposed law provides greater flexibility
than existing law. The proposed law permits combination of both
testamentary and living trusts, or of a testamentary with a living
trust, and does mot require that the trusts initially have the same
trustee. The proposed law also allows combination of trusts that are
"substantially similar,” rather than "substantially identical,” amnd
permits combination 1f 1t cawv be dome without “substantially
impairing” beneficiaries’ interests, rather than where there 1s "no
impairment.” The proposed law permits a beneficiary to petition for a
combination of trusts, whereas_existing law provides for a petitiom by

the trustee without notice.

288. The requirement that the dntention of the settlor be followed is
drawn from Civil Code Section 2279.1(b) and Probate Code Section
1120.6(b). See also G. Bogert, The Law of Trusts and Trustees § 1010,
at 456, 459-61 (rev. 2d ed. 1983). Where the trustee has terminated a
trust with a principal value of less than $20,000, the trustee
distributes the property as provided iIn the trust or as the trustee
determines is consistent with the intention of the settlor.

289. Prob. Code § 1133.
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Division of Trustsa

A recently enacted statute provides for the division of a trust
into two or more separate trusts upon a showing of good cause and with
the consent of all parties in iuterest.290 The proposed law
eliminates the requirement of obtaining the comsent of all parties in
interest. Under the proposed law, the trust may be divided omn
petition of a trustee or bemeficiary where good cause is shown and the
court finds that dividing the trust will not defeat or substantially
impair the accomplishment of the trust purpose or the interests of the
beneficiaries. Division of a trust may be desirable where different
members of a family want their own trusts because of a disagreement
about how the trust should be administered or because a beneficiary
moves to another part of the country and prefers to take his or her

part of the trust along.

Judicial Proceedings Concerning Trusts

Introduction

During the past 20 years, California law concerning judicial
proceedings relating to trust administration has undergone significant
change. For many years the statutes have provided a summary procedure
for judicial supervision of testamentary trusts.291 Until

relatively recently, parties to living trusts were relegated to formal

290, Prob. Code § 1138.1(a){14), as amended by 1985 Cal. Stat. ch. 32,
§ 1 (operative May 7, 1985). 1This statute is apparently drawn from
Pennsylvania law., See Pa. Coms. Stat. Ann, tit. 20, § 7181 {Purdon
1975).

291. "Supervision,” when used in this discussion, refers to the
continuing jurisdiction of the probate court over testamentary trusts
under Probate Code Sections 1120-1133. However, Californla has not
had a full-fledged supervisory scheme requiring automatic periodie
accountings to the court or prier court approval of actions by
trustees, Judicial supervision in California under Probate Code
Section 1120 has meant supervision or assistance sought by a trustee
or beneficiary and is thus a system that is Iintended to avold
unnecessary judiclal intervention or involvement. See Wile, Judicial
Assistance in the Administration of California Trusts, 14 Stan. L.
Rev. 231, 238-39 (1962).
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actions 1in equity for redress of breach or for instructions and
approval of accountings. 292

In 1967, the court was given specific statutory authority to
grant powers to trustees of testamentary trusts upon petition.29
The area of judicial administration of i1iving trusts remained
uncertain until 1971 when a mnew procedure applicable to written living
trusts became operative.zgé Testamentary trusts and living trusts
were put on the same footing when the law was revised to make the new
1iving trust procedure applicable tc trusts created by a will executed

or republished after July 1, 19??.295

i

292, See id. at 239-43.

293. See Prob. Code § 1120.2, The statutory list of powers from which
the court could choose is substantially similar to the powers granted
automatically im Section 3 of the Unlform Trustees' Powers Act
(1964). See also the discussion under “Trustees' Powers" supra.

294, See Prob. Code §§ 1138-1138.13. Section 1138 applies to "written
voluntary express trusts” other than testamentary trusts governed by

ha “older procedure, and certrain other types of trusts such as
supervised charitable trusts, Totten trusts, ete. See 1970 Cal, Stat,
ch. 849, § 2.5; see also the discussion under "Scope of Proposed Law”

SuEIﬂ.

295 See Prob. Code §§ 1120(c), added by 1976 Cal. Stat. ch., 860,
§ 3. This provision also permits the settlor to provide in the will
that the new procedure dees not apply, in which case the trust will
remain subject to the older procedure of Probate Code Sectiom 1120 et
seq. Another provision in the new statutory procedure introduces a
complication in the law relating to judicial proceedings concerning
trust administration. A settlor may provide im the trust that the
summary procedure of Probate Code Sections 1138-1138.13 1s not
available for any or all of the purposes specified in the statute,
Prob. Code § 1138.1(b). Thus it appears that the administration of a
trust may be reviewed by a court on petition of a trustee or
beneficiary for a number of purposes as i1imited in the trust and that
an independent action In equity would then be required to consider
issues arising in an excluded category. The effect is that a settlor
may seek to 1mpose the sort of procedural burdens on trustees and
beneficiaries and, incidentally, on the court system, that existed for
1living trusts before 1970. Since the new summary procedure applies to
both testamentary and living trusts as of mid-1977, the old summary
procedure apparently may be made unavailable by a provision in a
testamentary trust. It 1s thus possible for a settlor to provide In a
testamentary trust that some matters will be subject to the old
procedure of Probate Code Sections 1120-1133, that some will be
subject to the new procedure of Probate Code Sectlons 1138-1138.13,
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The old procedure for continuing court jurisdiction over
testamentary trusts remains in place for trusts created by wills
executed before July 1, 1977, and not republished thereafter.
However, a procedure for removing such trusts from the continuing
jurisdiction of the court has also been provided.296 The removal
procedure is mandatory for testamentary trusts that have at least ome
trustee which Is a trust company,zg7 but 1s optiomal for trusts that
do not have a trust company as a trustee.298 No provision i1s made
for removal of a post-1977 testamentary trust that provides for
continuing jurisdiction.

The notion is inherent in existing law that beneficiaries of
pre-1977 testamentary trusts are entitled to whatever additicnal
protections may be available through local practice under the
continuing jurisdiction scheme. Beneficlarles and trustees of such
trusts are saved filing fees for petitioning to determine questions
arising 1n -the administration of the trust.299 In addition, venue

is restricted to the court where the estate was administered, unless

and that the remaining matters can be determined only in an equitable
action. This situation may be made even more complicated if the trust
is not clear, since Section 1138.1(b) provides that the procedure does
not apply where the trust excludes it "by necessary implication.”

296. See Prob. Code § 1120.la.

297. Prob. Code § 1120.1a(a)-(c). The removal takes place by
operation of law if certain formalitles of notice and filings with the
court are satisfied. '

298, Prob. Code § 1120.la{d). Removal in this situation requires
approval of the court at a noticed hearing. If a trust company is
appointed as a successor trustee of a trust that is subject to the
continuing jurisdiction of the court, the mandatory removal procedure
applies. See Prob. Code § 1120.la(f).

299, See Gov't Code §§ 26827 (first paper fee in probate proceedings
of up to $86), 26827.4 ($14 subsequent paper fee, no fee for
accountings under Prob. Code § 1120). The proposed law preserves the
rule that petitioners under trusts subject to continuing Jjurisdiction
are excused the filing fee. Existing law also waives the filing fee
in proceedings under Probate Code GSection 1138 et seq. for a
petitioner under a trust that has been removed from continuing
jurisdiction. Prob. Code § 1138.4.
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jurisdiétion. is transferred to another county.300 Retention of the
continuing jurisdiction scheme also honors the reliance interest of
settlors who may have counted on the assumed protections of the
scheme. The proposed law continues the basic substance of this aspect
of existing law by preserving the scheme of Probate Code Section 1120
and the removal procedures of Probate Code Section 1120,la. However,
the procedural detail applicable to notice and the conduct of
proceedings is unified in the proposed law. It is anticipated that
eventually all trusts will be administered subject to the intermittent
{ntervention scheme generally applicable and then the special

continuing jurisdiction procedures will become unnecessary.

Subject Matter Jurisdiction

California has not had a separate probate court since 1879, when
the Constitution was revised to replace the system of county courts
and district courts with a statewide court of general jurisdietion
known as the superior court.301 The attempt to unify the court
system was not entirely successful, however, because the courts
invented the concept of the superior court sitting in probate with a
"1imited and special™ jurisdiction and without the general equity
jurigdiction and powers of the superior court not sitting iIn

probate‘302 Courts have agonized over this state of affairs and

300. See Prob. Code §§ 1120(b) {continuing jurisdiction), 1128-1130
(transfer of proceedings).

301. See generally Turrentine, Introduction to the California Probate
Code, in 52 West's Annotated California Codes: Probate Code 23-27
{1956); 2 B. Witkin, California Procedure Courts §§ 160, 172, 184, 186
(34 ed. 1985).

302, See Guardianship of Kemp, 43 Cal. App. 3d 758, 118 Cal. Rptr. 64
(1974); Schlyen v. Schlyen, 43 Cal. 2d 361, 375, 273 P.2d 897 (1954);
cases cited in 7 B. Witkin, Summary of California Lew Wills and
Probate §§ 232-36, at 5741-45 (8th ed. 1974); Doherty & Stephenson,
JFuriszdiction and Venue, in 1 California Decedent Estate Administration
§ 5.1, at 166-87, §§ 5.15-5.17, at 192-95 (Cal. Cont. Ed. Bar 1971);
Comment, Probate Court Jurisdiction: The Demise of the Privity Rule in
Title Disputes, 5 Fac. L.J. 165 (19743, The term ' probate court’
Tefers Lo the superior court sitting in probate and exercising that
limited and special jurisdiction.
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drawn distinctions between different forms of jurisdiction and between
the proper and improper exercise of equitable powers in the probate
r::ourt.3{}3 The problems arising from this doctrine have spurred the
Legislature and the courts to expand the subject-matter jurisdiction
and power of the probate courts to deal efficiently with questions
that arise. Hence, the probate court is not an inferior court as it
once was, nor are decrees of the probate court accorded less

finality. The court in Estate of Baglione30# extended the

jurisdiction of the probate courf\ to allow a determination of the
whole matter before it., Jurisdictlon was expanded legislatively to
permit the probate court to determine disputes over property in the
estate claimed by a third person.305

Until late 1970, questions arising in the administration of
living trusts were determined as an exercise of the general equitable
powers of the superior court, not the limited and special jurisdiction
of the prcbate c0urt.306 The more cumbersome procedure of bringing
a formal action in equity has been replaced by a special procedure
under Probate Code Sections 1138-1138,13. The once neat division of
jurisdictional concepts between 1living and testamentary trusts was
disrupted when the special procedure applicable to living trusts under
Probate Code Sections 1138-1138.13 was applied to testamentary trusts

created after mid-1977 or removed from continuing jurisdiction.sO?

303. See 7 B. Witkin, Summary of California Wills and Probate
§§ 233-36, at 5741-45 (8th ed. 1974); Doherty & Stephenson,
Jurisdiction and Venue, in 1 California Decedent Estate Administration
§ 5.21, at 197-98 (Cal. Cont, Ed. Bar 1971).

304, 65 Cal. 24 192, 196-97, 417 P.2d 683, 53 Cal. Rptr, 139 (1966).
305. See Prob. Code §§ 851.2, 852, 853,

306. See generally Wile, Judicial Assistance in the Administration of
California Trusts, 14 Stan. L. Rev. 231 (1962).

307. Some doubt existed as to the meaning of "superior court” In
Probate Code Section 1138.1, with some commentators arguing that it
meant the superior court of gereral jurisdiction (see, e.g., 7 B,
Witkin, Summary of California Law Trusts § 10, at 5373 (8th ed. 1874))
and others arguing that it meant the probate court (see, e.g., 4.
Marshall, California Probate Procedure § 2318, at 503 (3d ed. 1%973)).
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This situation of having separate and limited probate courts has
long been criticized by cammentators.ao8 The proposed law seeks to
eliminate the confusion and unnecessary limitations involved in the
question of Jjurisdiction over trusts by providing for exclusive
jurisdiction over internal trust affairs ip the superior court. The
proposed law also makes clear that when considering internal trust
affaire the superior court has all the powers of the superior court
would have when exercising its general jurisdiction. The proposed law
does not affect the Inherent power of the superior courts to organize
‘in different departments tec handle various types of judicial
business. Thus there will still be a “probate court” that handles
trusts, administration of decedents' estates, guardianships, and
conservatorships, but it will not be limited by the existing concept
of the superior court "sitting in probate.” The proposed law retains
the 1limitation on exclusive subject matter jurisdiction of the
superior court but eliminates any question as to the equitabtle powers
of the court when it considers questions relating to the internal

affairs of a trust.309 This leaves in place the existing division

The issue was resolved in favor of the probate court in Copley v.
Copley, 80 Cal. App. 3d 97, 106, 145 Cal. Rptr. 437 (1978), where the
court found that the language used is “the language used by the
Legislature when treating with matters within the jurisdiction of the
superior court sitting in probate and not in an exercise  of its
general jurisdiction.”

308. See, e.g., Simes & Basye, The Organization of the Probate Court
in America, reprinted in Problems in Probate Law~~Including a Model
Probate Code 385, 426-27, 484-85 (1946); Turrentine, Introduction to
the California Probate Code, in 52 West's Annotated California Codes:
Probate Code 23-27 (1956); Wile, Judicial Assistance in _the
Administration of California Trusts, 14 Stan. L. Rev. 231, 249 n.73
{1962); Note, Equitable Jurisdiction of Probate Courts and Finality of
Probate Decrees, 48 Yale L.J. 1273, 1276-77 (1939}; see also Estate of
Baglione, 65 Cal. 2d 192, 196-97, 417 P.24 683, 53 Cal. Rptr. 139
(1966).

309. This would also overrule cases such as Copley v. Copley, 80 Cal.
App. 3d 97, 106, 145 Cal. Rptr, 437 (1978), which find a limitation on
the powers of the probate court. The goal of fully empowering probate
courts has been reached in a number of states, particularly those that
have enacted the Uniform Probate Code, See Uniform Probate Code
§§ 1-302, 7-201, 7-206; see also Simes & Basye, The prganization of
the Probate Court in America, reprinted In Problems in Frobate
Law——Including a Model Probate Code 385, 427-28 (1946).
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of labor in the superior court system.

Jurisdiction over Trust, Trust Property, and Parties

The proposed law makes clear that the superior court sitting in
probate may exercise jurisdiction 1n proceedings involving the
administration of trusts on any basis permitted by the state and
federal constitutions.31O Personal jurisdiction may thus be
exercised over a trustee where the trustee is found, regardless of the
location of trust property.3l1 Juriediction may be exercised to
determine gquestions involving trust property, particularly land,
located in California even if the principal place of administration of
the trust is not in California.312 The exercise of jurisdiction is
also subject to the basic constitutional requirements of fairness and
substantial justice.313

The proposed law recognizes that a determination that a
California court may exercise jurisdiction is not necessarily decisive
if the exercise would be an undue interference with the jurisdiction
of a court of another state which has primary supervision over the
administration of the trust.314 The concept of primary supervision
in the context of trust administration is a special application of the

doctrine of forum mnon conveniens.315 If the court has acquired

310, The proposed law incorporates by reference the general
jurisdictional provision of Code of Civil Procedure Section 410.10.
See generally the Judicial Council Comment to Code Civ. Proc. § 410.10,

311. See Estate of Kuox, 52 Cal. App. 2d 338, 344, 126 P.2d 108 (1942).
312. See Restatement (Second) of Conflict of Laws § 276 & comments
(1969); 5 A. Scott, The Law of Trusts §§ 644-47, at 4074-83 (3d ed.
1967).

313. See International Shoe Co. v. Washington, 326 U.S. 310 (1943);
Shaffer v. Heitner, 433 U.S. 186 (1977).

314, See Estate of Knox, 52 Cal, App. 2d 338, 344-48, 126 P.2d 108
(1942); Schuster v. Superior Court, 98 Cal. App. 619, 623-28, 277 P.
509 {1929); Restatement {Secomd) of Conflict of Laws § 267 & comments
(1969).

315. See Code Civ. Proc. § 410.30.

-76-



jurisdiction over parties to a trust, jurisdiction continues over the
parties and the subject of the proceeding, notwithstanding the removal
of trust property or & person to another jurisdiction, until the
conclusion of the action or proceeding concerning the trust.

The propoced law adopts a principle drawn from the Uniform
Probate Code that asserts Jjurisdiction over trustees based on the
trustee’s acceptance of administration of a trust having its principal
place of administration in California.3l? Similarly, jurisdiction
{s asserted over beneficiaries of a trust with its principal place of
administration in California to the extent of thelr interests. These
assertions of jurisdiction are, of course, subject to the overriding
constitutional requirements. Consequently, appropriate notice must be
given to a trustee or beneficiary as a condition of asserting

jurisdic:tion.318

Concurrent Jurisdiction

A corollary of the principle that the superior court considering
internal trust affairs should have full powers 1s the rule that this
court has concurrent Jjurisdiction with other courts over questions
involving the existence of trusts, disputes with creditoxrs or debtors
of trusts, and other matters imvolving disputes between trustees and
third persons.319 Thus as a matter of Jjudicial economy, the
superior court, in proceedings brought before it concerning internal
trust affairs, has the power to determine issues other than those
strictly relating to the Internal affairs of the trust. If a question
as to the rights of a third person arises in such proceedings, the

court will have the opportunity to decide the issue and need not refer

316. See Code Civ. Proc. § 410.50(b); cf. Maloney v. Maloney, 67 Cal.
App. 2d 278, 280, 154 P.2d 426 (1945) (jurisdiction over child custody
issue). ,

317. See Uniform Probate Code § 7-103(b) (1977).

318. See, e.g., Mullane v. Central Hanover Bank & Trust Co., 339 U.S.
306 (1950).

319. This provision in the proposed law is drawn from Section 7-204 of
the Uniform Probate Code (1977). :
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it to another department of the superlior court. On the other hand,
the fact that a party involved in litigation is a trust will not
deprive a court of Jjurisdiction to decide a case, except that
proceedings by a beneficlary against a trustee are within the
exclusive jurisdiction of the superior court in proceedings under the

special procedure provided by statute.

Venue
The venue of proceedings under the proposed law 1s the county of
the principal place of administration of the trust. This continues an

aspect of existing 12520

but the proposed law redefines "principal
place of administration of the trust.,” Under existing law, the
principal place is the usual place of business where the day-to-day
records pertaining to the trust are kept,BZl whereas under the
proposed law it is the usual place where the day~tc—-day activity of
the trust is carried onm by the trustee or its representative who is
primarily responsible for the administration of the trust. This
change is wmade to take account of the centralization of records common
in large institutiomal trustees. There may be some doubt as to the
location of the day-to-day records in the event of computer data
bases, and the place where the records are located may mot be where
the trustee has contact with the beneficiaries of the trust. The
proposed law redefines the principal place of administration s¢ as to
describe the place where the actual administration of the trust

OoCCurs.

320, See Prob. Code § 1138.3.
321. Prob. Code § 1138.3(a).

323, In the case of cotrustees, venue is in the county of the usual
place where the day-to-day activity of the trust is carried on by the
trustee or its representative who is primarily responsible for the
administration of the trust, However, I1f this place cannot be
determined, venue is the usual place of business or residence of any
cotrustee as agreed by them or, if none, the residence or place of
business of any of them, as under existing law. The proposed law
continues the provision of Civil Code Section 2289 that venue for a
proceeding to appoint a trustee in the case where the trust has no
trustee is in the county where any trust property is located.
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Existing law provides an optional venue in the case of a
testamentary trust that 1s not subject to continuing court
jurisdiction. A proceeding involving the internal affairs of a
testamentary trust may be commenced in either the county where the
estate was administered or in the county where venue 1is otherwlse
pruper.323 The proposed law continues this dual venue rule for

testamentary trusts.

No Right to Jury Trial

There is no right to a jury trial in proceedings involving the

internal affairs of a trust.324 The proposed law makes this

explicit and also states that the remedies of beneficiaries agalnst

trustees are exclusively equitable.325

393. See Prob., Code § 1138.3(b). Where the trust is subject to
continuing court jurisdiction under FProbate Code Sectlon 1120, that
court has jurisdiction, and venue in the county of principal place of
administration, if different, would not be appropriate., Jurisdiction
may be ‘transferred to another county, however, by a special
procedure. See Prob. Code §§ 1128-1129. These rules are continued in
the proposed law.

324, The right to a jury trial in California is the right as it
existed at common law in 1850 or as granted by statute, See People V.
One 1941 Chevrolet Coupe, 37 Cal. 2d 283, 286-87, 231 P.2d 832 (1951);
C & K Engineering Contractors v. Amber Steel Co., 23 Cal, 3d 1, 8, 587
P.2d 1136, 151 Cal. Rptr. 323 (1978); see generally Bloom, The Right
to a Non-Jury. Trial for Trust and Probate Issues, L.A. Law., June
1984, at 34-38. There is no right to a2 jury im a "probate proceeding”
unless the right 1s conferred by statute. Estate of Beach, 15 Cal. 3d
623, 642, 542 P.2d 994, 125 Cal. Rptr. 570 (1975); see also 7 B.
witkin, California Procedure Trial § 96, at 94-95 (3d ed. 1985). Nor
is there a right to a jury in equitable actions, as distinct from
legal actions., See 1d. §§% 92-93, at 91-93., It is the gist of the
action, and not its technical form, however, that determines the right
to a jury. See C & K Engineering Contractors v. Amber Steel Co., 23

et

Cal. 3d 1, 9, 587 P.2d 1136, 151 Cal. Rptr. 323 (1978).

325. See Restatement (Second) of Trusts § 197 (1957). The proposed
jaw does not adopt the rule of Restatement Section 198 that the -
beneficiary can maintain an actlon at law agalnst the trustee to
enforce payment of money or transfer of property that the trustee is
under a duty to pay or transfer lmmediately because duplicative legal
remedies are unnecessary and can lead to counfusion.
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Grounds for Petition

Existing law provides a list of grourds for a petition to the
superior court concerning the internal affairs of a trust.326 The
grounds for petition include determining the distribution of property,
compelling and settling accounts of the trustee, instructing the
trustee, granting additional powers to the trustee, fixing payment of
compensation, appointing and rTemoving trustees, and approving a
transfer of a trust to another jurisdiction. The proposed law
continues existing law in this area, but adds additional grounds for
petition. These Include determining questions of construction of
trust Iinstruments, determining the existence or nonexistence of any
immunity, power, privilege, duty, or right, determining the validity
of a trust provision, compelling redress of breach, modifying or
terminating a trust, auvthorizing the combination or division of
trusts, and approving a transfer of a trust or trust property to this
state.327 In addition, the proposed law recognizes that the special
proceedings are not limited to the listed grounds but are appropriate
for determining questions relating to any d1nternal affairs of the
trust, as well as for determining the existence of a trust.

Existing law provides 30 days’' notice to persons named in a
petition and 20 days' notice to the Attorney General in a case
involving a transfer of a trust with a charitatle disposition.328
The proposed law standardizes the required period of notice at 30
days. The proposed law makes clear that included within the court’s
authority to make nunecessary orders329 is the power to appoint a
temporary trustee to administer the trust iIn whole or im part. 1Imn
other respects, the proposed law continues the substance of the

existing procedural law.

326. See Prob. Code § 1138,1.

327. Some of these grounds are drawn from Section 7-201(a) of the
Uniform Probate Ceode (1977); others merely recognize authority
provided in other parts of the trust statutes, such as that involving
combining trusts.

328. See Prob. Code §§ 1138.6(a), (d), 1139.3.

329, See Prob. Code §§ 1121, 1138.2.
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Limitation on Rights of Beneficiaries of Revocable Living Trusts

Trust law geverally gives the same rights to beneficiarles of
revocable living trusts as it does to beneficiaries of Iirrevocable
living trusts and - testamentary trusts.330 The general opinion
expressed to the Commission by practitiomers 1s that beneficiaries of
revocable trusts should not have the rights normally given
beneficiaries of irrevocable trusts since the settlor generally holds
the ultimate power to direct administration of the trust so long as
the settlor has the power of revocation, Accoidingly, the proposed
law makes clear that the beneficiaries of a revocable living trust do
not have the right to petition the court concerning the internal
affairs of the trust until such time as the settlor, or other person
holding the power to revoke, is unable to exercise a power of
33 Similarly,

beneficiaries of revocable trusts are not required to be given notice

revocation, whether due to incompetence or death.
of proceedings involving the trust.

i TRaRaLer o6 Tnuare: 50,08 Snon Laltfornla

California provides relatively detailed statutory procedures for

transferring trusts to this state from another Jurisdiction or to

330. This conclusion is drawn from the tendency of statutes, court
decisions, and other sources to refer to the beneficiary without
making any distinctions between those claiming rights under revocable
as opposed to irrevocable trusts. See, e.g., Civil Code §§ 2215-2238
passim; Prob. Code §§ 24 ("beneficlary” defined), 1138.1 (grounds for
petition); Restatement (Second) of Trusts §§ 112 et seq.
(beneficiary), 169 et seq. (dutles of trustee) (1957); 3 A. Scott, The
Law of Trusts § 200, at 1641 n.l (3d ed., 1967); Uniform Probate Code
§ 1-201(2) (defining “beneficiary” to 1nclude present or future
interests and vested or contingent interests); see also Fink, Drafting
the Trust: Administrative Provisions, in J. Cohan, Drafting California
Revocable Living Trusts § 5.68, at 248 (Cal. Cont. Ed. Bar 2d ed.
1984) (recommending specifically limiting in the trust instrument the.
right of beneficiaries to bring petitions). Financial Code Section .
1582 distingulshes between beneficiaries of irrevocable trusts and
‘other beneficiaries for the purpose of limiting disclosure of
information concerning the existence, condition, management, and
administration of a private trust.

331. See Civil Code § 2258(b).
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a_.nother juriediction from this z-:t:at:e.sa2 A transfer may involve

moving the place of administration of the trust or moving trust

property. The statutery - procedure is not mandatory,333 but a

trustee may desire to use the transfer procedure to be discharged from
Iiability in the jurisdiction of departure, The procedure is also
useful for ensuring compliance with the law of & state that requires

certain standards to be satisfied ‘before transfer of trusts or trust

property is permitted.334

While it might be argued that statutory transfer procedures
should be exclusive, the propesed law continues the principle that
other methods remain available. It would probably be futile to
attempt to control the change of situs of a trust since in many
situations it is not clear where a trust is located. In additionm,
expensive court proceedings would have to take place to determine the
location of the trust, which i1s unnecessary in the absence of a

controversy.

Various practical methods for moving a trust exist:

(1) Obtaining a court order in the old jurisdiction
authorizing a change of situs to the new juriedictiom.

(2) Appointment of a new trustee in the new jurisdiction
send transferring the situs of the trust from the old
jurisdietion to him,

(3) Changing situs without court proceedings pursuant to
mechanics for making the change set forth in the trust
instrument.

(4) Changing situs without court order by express
consent of trustee and sll benefilcilaries.

(5) Changing situs by ~decanting” the trust by haviog
the old trustee convey substantially all the old trust's

332. Prob. Code §§ 1139-1139.7 (transfers out of California)},
1139.10-1129.19 (transfers to California). The procedure for
transferring  trusts to California was enacted in 1976 on the
recommendation of the Commission. See Recommendation Relating to
Transfer of Out-of-State Trusts to California, 13 Cal. L. Revision
Comm'n Reports 2101 (1976).

333, Prob. Code §§ 1133(b), 1139.10(h).

334. See Prob. Code §% 1139.16(d) {court approval 1in other
jurisdiction), 1139.17 (conditiomal order approving transfer).
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assets to a mew trustee at the new situs; the old trust may
continue as a "shell” at the old situs.

(6) Changing situs de facto and removing the trust
assets from the old jurisdiction by placing them in a
different form while they are still held by the trust: e.g.,
placing title to real estate in a corporation whose stock 1s
held by the trust, or in a general or limited partmership
with the trust as a general or limited partner, or mortgaging
or pledging the property, with the trust as mortgagee or
pledgee,

(7) Change of situs by terminating the old trust in the
old jurisdiction and creating a new trust with the same terms
in a new jurisdiction.3 >

.

‘It would be impractical to attempt to control all these more or less
informal methods of moving trusts and trust property. In addition,
there may be good reasons for not resorting to a statutory procedure,
such as where the trust principal is not very valuable and the costs
of formal proceedings would be burdenscme.

The California transfer statutes appear to have operated without
significant problems. The proposed law makes only minor and technical

changes in the existing provisions.336

335. Hendrickson, Change of Situs of a Trust, Part II, Tr. & Est.,
Feb. 1979, at 109.

336. These changes 1include the following: (1) The petition for
transfer of a trust or trust property to another jurisdiction requires
thet the petitiomer state whether any civil action is pending against
the trustee in California. Prob. Code § 1139.2(5). The proposed law
1imits this overly broad requirement so that the petitioner need state
only whether a civil action is pending in this state arising out of
the administration of the trust sought to be transferred. (2) The
proposed law requires 30 days' notice to the Attormey General in a
situation where a charitable trust is sought to be transferred out of
California, whereas existing law provides 20 days' notice. Prob. Code
§ 1139.3. This change 1s made to standardize notice periods. (3) The
proposed law does not continue the requirement of existing law that,
as a prerequisite to exercising discretion to approve a transfer out
of California, the court must find that the “substantial rights of
residents of this state will not be materially affected™ by the
transfer. Prob. Code § 1139.4(3). This change 1is not intended to
affect the court's authority to approve or disapprove a transfer, but
the Commission considers it to be an unclear standard, particularly as
a prerequisite to exercising discretiom. (4) The proposed law makes
clear that a bond is required of a trustee in this state when a trust
is transferred from another jurisdictien only 1f required as a
condition of transfer by the law of the other jurisdiction. Prob.
Code § 1139.16 (bond required "if necessary”). 5) The proposed law
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Liability of Trustee to Third Persons

Introduction

The basic rTule of the common law is that the trustee 18
p-ersonally liable for obligations incurred in administration of the
trust to the same extent ag if the trustee held the property free of
the trust.33? Where the trustee is liable, the common law generally
permits the trustee to be indemnified out of the trust estate for
cbligations properly incurred in administration of the 1:rt:lst.338
The modern trend of trust law is to provide more protection to
trustees by treating them in a representative capacity, not .unlike

corporate officers.

Trustee's Contract Liability

As a general tule, at common law the trustee is personally liable
on contraects made in the administration of the trust unless the
contract provides that the trustee is not personally 11ab1e.339

California law is mot clear in this area. Civil Code Section
2267 provides in relevant part: A trustee is a general agent for the
trust property. . . . His acts, within the scope of his authority,
bind the trust property to the same extent as the acts of an agent
bind his principal.” It has been suggested that while this language

is "not apt or clear, it would seem tc have been intended to establish

also mekes clear that general provisions governing notice and judicial
proceedings apply as well to transfer proceedings, See the
discussions under “Judicial Proceedings Concerning Trusts™ and
"Notice” supra.

337. See Restatement (Second) of Trusts § 261 {1957); 7 B. Witkinm,
Summary of California Lew Trusts § 100, at 5460 (8th ed. 1974).

338, Restatement {(Second) of Trusts § 261 comment b (1957); see also
the discussion under "Indemnification of Trustees” infra.

339. Restatement (Second) of Trusts §§ 252, 263(1), (3). The trustee
is not relleved of liability to the third person if the comtract
liability results from the trustee's breach of trust and the trust
property is insufficlent to pay the amount of the contract liability.
If the trustee has made a contract that is not within the trustee's
powers, the trustee is personally liable for breach of warranty. Id.
§ 262(2).
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representative liability.” Some California cases bhave applied

this statute to hold that the trustee acting within the scope of its
authority binds the trust estate, contrary to the common law.341
Other cases have cited the common law with approval.342 However,
‘even if the trust is liable, it does not appear that the trustee's
personal liability 1is supplanted.343

The proposed law adopts the modern rule which makes the trustee
personally liable omn contracts properly entered into only where the
contract provides for personal liablility or where the trustee fails to
reveal its representative capacity and identify the trust estate 1n
the coptract.34¢ This would reverse the prevalling case law rule in
Califofnia and would conform more closely to the expectatibns of the

parties in a commercial context,

Trustee's Liability for Holding Property

The common law viewed the trustee as the owner of the property

and as a consequence liabilities arising out of ownership became the

340. G. Bogert, The Law of Trusts and Trustees § 712, at 268 (rev. 2d
ed. 1982).

341. See, e.g., Purdy v. Bank of America, 2 Cal. 2d 298, 40 P.2d 481
(19353,

342. See, e.g., Hall v, Jameson, 151 Cal. 606, 611, 91 P, 518 (1907);
Duncan v. Dormer, 94 Cal. App. 218, 221, 270 P, 1003 (1928).

343. See Evans, Observations on the State, Etc. of the California Laws
of Uses and Trusts, 28 5. Cal. L. Rev. 111, 120-21 {1955). The
Restatement cites the California Field Code provision embodied in
civil Code Section 2267 as authority for the proposition that a person
to whom the trustee has incurred a liability should be able to resort
to the trust estate if it is equitable to do so. Restatement (Second)
of Trusts § 271A & comment a (1957). There 1is some question whether
the Field Code was actually intended to make such a change. See
Tepper, Liability of the Trust Estate Arising our of Trustee's
Contracts with Third Persons, 2 Hastings L.J. 53, 56 (1950).

344, This rule 1s drawn from Section 7-306(a) of the Uniform Probate
Code (1977). A large group of states has adopted this rule. See G.
Bogert, The Law of Trusts and Trustees § 712, at 269 n.35 (rev. 2d ed.
1982). Of course, the excuse of personmal liability for breach of
contract does not excuse the trustee from liability to the beneficiary
for breach of trust.
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personal responsibility of the l:rusi:eee.:Mlj Under this rule, the
trustee may be llable for taxes -and other expenditures required to
maintain the property in a condition that satisfies safety and
nuisance regulations or covenants.346 The common law 1liability for
calls and assessments on stock in the trust estate has been largely
relieved by statute.sﬂ

The proposed law adopts the concept of personal fault drawn from
the Uniform Probate (:ode.:”la A trustee may be liable for
obligations arising out of ownership of property only if the trustee
personally was either intentional or negligent in acting or failing to
act. This rule is preferable to the common law since it makes the
trustee liable only in circumstances where the trustee was in a
position to control its lisbility. The concept of liability based on
personal fault is consistent with Califernia law in a closely related
area—the right of reimbursement of a trustee or executor for a tort

committed by an agent. 349

Trustee's Liability for Torts
Like the 1iabili{ty for owmership of property, the trustee's

liability under the common law for torts committed im the course of
administration of the trust is determined just as if the trustee held
the property free of the -tr:ust.350 The common law rTule applies

regardless of whether the trustee committed the tort intentionally,

345. See Restatement (Second) of Trusts § 265 comment a (1957).
General law, as reflected inm the Restatement, now limits this
liability to the extent to which the trust estate is sufficient to
indemnify the trustee. Id. § 265.

346, See G. Bogert, The Law of Trusts and Trustees § 720, at 327 (rev.
2d ed. 1982).

347. See Corp. Code § 413.
348. Uniform Probate Code § 7-306(b) (1977).
349. See Johnston v. Long, 30 Cal. 2d 54, 62-63, 181 P.2d 645 (1947).

350. Restatement (Second) of Trusts § 264 {1957).
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negligently, or without fault, regardless of whether the trustee's
conduct consisted of action or fallure to act, and regardless of
whether the trustee violated the duties under the trust.351

Nearly half of the states have adopted statutes modifying the
common law rules to permit an action against the trust, in the form of
a sult against the trustee In a representative capacity.352 The
proposed law adopts this scheme. As in the case of liability for
ownership of property, this scheme is supported by the principle that
the trustee should be personally liable only for actions or inaction

in situations where the trustee has control.

Indemmification of Trustees

Even though the common law makes the trustee personally liable in
a variety of circumstances, the right of the trustee to
Indemnification from the trust is alsc recognized. Hence, if the
trustee properly incurred liability in the administration of the
trust, the trustee 1s entitled to exoneration or reimbursement.353
In the case of exoneration, the trustee is entitled to have the
liability satisfied out of trust propertj rather than out of the
trustee's own funds. In the case of reimbursement, the trustee is
entitled to repayment out of trust property. The trustee also may
have a lien on trust property in the amount of the indemnification
due.>>* The right to indemmification may be limited by the trust to

a particular part of trust property, such as in the case of & business

351. Id. comment a. The trust cannot shield the trustee from 1iability
for torts under the common law. Id. comment d. It is interesting to
note that the older cases restrict the 1liability of charitable
trustees to situations where they were personally at fault. Id.
§ 402, The doctrine of charitable immunity has been abolished in a
ma jority of the states. See G. Bogert, The Law of Trusts and Trustees
§ 401, at 372-406 (rev. 24 ed. 1977 & Supp. 1985).

352. See G. Bogert, The Law of Trusts and Trustees § 732, at 376~79,
§ 735, at 389 (rev. 2d ed. 1982), This change has been influenced in -
large part by the Uniform Trusts Act (1937) and the Uniform Probate
Code (1977).

353. See Restatement (Second) of Trusts § 244 & comment b {1957).

354, See id, comment c.



where the risks of the business are expected to bhe borne by thé
business property and not other assets of the 1:rust.355 However,
the trustee 1s not entitled to indemnification for expemses that are
improperly incurred, except in the case where a benefit is conferred
on the trust (unlesé indemnification would be inequitable) or where
the beneficiaries accept the action of the trustee.356

Existing California law provides for indempification in the
following terms: “A trustee is entitled to the repayment, out of the
trust property, of all expenses actually and properly incurred by him
in the performance of his trust. He is entitled to the repayment of

even unlawful expenditures, if they were productive of actual benefit

to the estate.“as? This statute has been applied to pemmit
reimbursement for costract I1iabilities, such as for brokerage
fees,358 insurance premiums,359 interest on loans,SGD litigation
expenses,361 and expenses for obtaining a 'patent.362 The trustee

will be denied reimbursement if the expenditure was improper, as where
litigation expenses were a result of the trustee's "greed and

indifference."363 The question of reimbursement for tort 1l1iability

355. Id. comment {.

356. Restatement (Second) of Trusts § 245 (1957). The Restatement
applies these general rules to 1liabilities arising from contract,
property ownership, and tort, although the application of the rules
takes on a different flavor in the area of torts as distinct from
contracts. See id. §§ 246-248 & comments. For example, a trustee who
is 1iable for a tort of a properly employed agent on the basis of that
agent's negligence, is entitled to indemnity, whereas a trustee who is
personally at fault is not. See id. § 247 comments b-d.

357, Civil Code § 2273,

358. Rutherford v. Ott, 37 Cal. App. 47, 173 P, 490 (1918).

359, Bixby v. Hotchkis, 58 Cal. App. 2d 445, 136 P.2d 597 (1943).

360, Purdy v. Johmson, 174 Cal. 521, 163 P, 893 (1917).

361. Van Orden v. Golden West Credit & Adjustment Eo., 122 cal. App.
132, 9 p.2d 572 (1932).

362. Jackson v. Hyde, 91 Cal. 463, 27 P. 759 (1891).

363, Estate of Vokal, 121 Csl. App. 2d 352, 259-60, 263 P.2d 64 (1953).
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arises much less often, but it appears that a trustee may be allowed
reimbursement for an agent's tort committed in the course of
administration of the trust unless the trustee is personally at
fault.364 This brief summary identifies a problem in this area of
the law—the right of reimbursement or indemnification becomes an
impediment to a third person who 1s attempting to enforce a claim
against the trustee. The solution under the proposed law 1s to permit
the third person to sue the trustee in a representative capacity, as

discussed below. The propesed law also codifies the common law rules

' on the trustee's right of indemnification. Hence, the trustee is

entitled to repayment of properly imcurred expenses and also to
repayment of unauthorized expenditures if they benefited the trust
estate.

Procedural Problems

If a contract or tort creditor is not pald, the creditor has
historically been faced with the problem of determining whom to pursue
and on what theory. Under traditional rules, a contract creditor
could sue the trustee as an individual in an action at law, but the
creditor could mot resort to trust property for the satisfaction of

the claim unless the contract so provided.365

Equity came to the
rescue of creditors in situations where it was impossible or extremely
difficult to collect against the trustee by permitting recovery by way
of a creditor's suit out of trust assets in the amount of the
trustee's right of indemnity.366 In many jurisdictioms, the
necessity of relying on an equitable action was eliminated by statutes

permitting suit against the trustee in a representative capacity, or

364. Cf. Johnston v. Long, 30 Cal. 2d 54, 181 P.2d 645 (1947)(executor
operating business personally lidble for negligence of agents and
entitled to reimbursement, citing Restatement of Trusts §§ 247, 268).
A dissent in Johnston urged the view that the executor should be held
l1iable only in a representative capacity. 30 Cal., 2d at 81 (Schauer,
J. dissenting).

365. See G. Bogert, The Law of Trusts and Trustees § 712, at 258-66
(rev. 2d ed. 1982),

366. See id. § 716, at 297-304.
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directly agalunst the trust, resulting 1in collection against trust
assets.

The third person shoul& not have to be concerned with the source
of the fund that will be used to pay the claim.368 The proposed law
adopts this position. Hence, a third person with a claim against the
trust or trustee may assert the claim against the trust by bringing an
action against the trustee in the trustee's represeutati%e
capacity.369 The question of ultimate liability as between the
trust estate and the trustee may then be determined in proceedings
concerning the internal affairs of the trust or may be settled
informally among the parties to the 1:rust:.3?0 The proposed law thus
continues the substance of existing law om reimbursement,S?l but not
the procedural rules of the common law that limited the right of

creditors to pursue the trustee in a representative capacity.

Trustee's Lien

Where the trustee has a right to indemmnity, the common law glves

the trustee a l1ien on trust property to secure reimbursement for

personal funds spent for the benefit of the I:rust.a}'2 Existing law

recognizes the existence of such a l:len.373 The trustee's lien for

367. See id. § 712, at 269-76 nn.35-38,
368. See the comment to Uniform Probate Code § 7-306 (1977).

369. This provision is drawn from Uniform Probate Code § 7-306(c)

370. This provision is drawn from Uniform Probate Code § 7-306(d)
(1977).

371. See the discussion under "Indemnification of Trustees” supra.
372. Restatement (Second) of Trusts § 244 comment ¢ (1957).

373. See Prob. Code § 1120.2(14). This provision is dravn from
gection 3{c){18) of the Uniform Trustees’ Powers Act (1964).
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reimbursement is good only as against beneficiaries of the trust and
pot against third plers.c:;ns.3'?4

The proposed law continues the trustee's lien, but makes clear
that it is an equitable lien. This does not represent a substantive
change in the law. The reference to the equitable nature of the
trustee's llen is included in the statute to give notice that this
lien does not follow trust property into the hands of transferees of

trust property who give fair value without knowledge of the lien.375

Protection of Third Persons Dealing with Trustees

Existing law codifies the rule that a bons fide purchaser of
trust property takes the property free of the trust, even though the
property was trausferred in breach of the trust.376 Rules
protecting bona fide purchasers are favored by courts and legislatures
because of their commercial expediency. However, the rules may vary
depending upon the type of property involved. One comméntator has

described the general state of the law as follows:

One who purchases half z million dollars worth of corporate
bonds from a trustee need not inquire into his powers to sell
and to give a receipt for the price, but one who buys a pig
or a rocking chair at a trustee's auction is bound to study
the terms of the trust and determine at his peril their
correct legal meaning.

If the common law rule, as applied to particular types of

transactione, has not been changed by statute, the transferee will not

374. See Horowitz, Uniform Trustees' Powers Act, 41 Wash. L. Rev. 1,
22 (1966).

375. See gemerally 1 J. Pomeroy, Equity Jurisprudence §% 165, 171(4)
(5th ed. 1941); see alsc Restatement (Second) of Trusts § 44 comment ¢
{1957}.

376. See Civil Code § 2243; Restatement (Second)} of Trusts §§ 283-84
(1957). The rules governing what is notice and what is value can be
complicated, depending upon the circumstances of the case. See 1d.
§§ 296-97 (unotice), 298-309 (value); 7 B, Witkin, Summary of
California Law Trusts §§ 90-92, at 5449-52 (8th ed. 1974).

377. Fratcher, Trustees' Powers Legislation, 37 N.Y.U. L. Rev, 627,
662 (1962).
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be protected where he or she knew or should have known of the
breach.378

The proposed law proteéts a third person who acts Iin good faith
and for a valuable consideration unless the third person has actual
knowledge that the trustee 1s improperly exercising powérs under the
trust., Constructive knowledge or inquiry notice of the trustee's
powers 1Is not sufficient to deprive a good faith transferee of
protection.379 This rule is generally consistent with changes that
have been made in the law concerning mnegotiable instruments,
securities, and bank accounts.380

The proposed law alse continues the existing provisions that
protect third persons who rely on documents relating to real property

recorded with the county recorder.3al

Rights of Creditors of Settlors

With the iIncreasing wuse of revocable 1iving trusts as
probate-aveldance devices, concern has developed over the problems
faced by creditors of settlors.382 Trusts of this sort can usually
be amended or revoked by the settlor at any time. The settlor may be
the trustee wuntil Incompetence or death and may be the only

beneficiary having any present enjoyment.

378. See Restatement {(Second) of Trusts § 97(a) & comments (1957);
Fratcher, Trustees' Powers Legislation, 37 N.Y.U. L. Rev. 627, 662
{1962).

379. This provision is drawn from Section 7 of the Uniform Trustees'
Powers Act {1964).

380. See, e.g., Com. Code §§ 3117(b), 3304(2), (4)(e), 8304, 8308(7),
8403; Fin. Code § 952.

381. See Civil Code §§ 269, 86%a.

382, See generally Chillag, Creditors’ Rights to Reach Nonprobate
Assets, 5 Est. Plan & Cal. Prob. Rep. 1 (1983); Dennis-Strathmeyer,
Simple Probate—Avoidance Trusts: Higher Stakes and 0ld Problems, 4
Est. Plan. & Cal. Prob. Rep. 69 (1983); Effland, Rights of Creditors
in Nonprobate Assets, 48 Mo. L. Rev, 431 (1983).
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In the past, trusts of this sort were subject to attack as
invalid attempts to avoid the Statute of Wills. The doctrine of
merger was used to destroy the trust by finding a merger of beneficial
interests in the settlor.383 Civil Code Sectlon 2225 was added to
the California trust statutes in 1983 to make clear that self-settled

trusts are not invalid In certain circumstances:

A voluntary trust shall not be deemed invalid, merged, or
terminated if the trustor is also the sole trustee and sole
beneficiary during the trustor's lifetime, or if there are
twe or more trustors, one or more of whom is a trustee, and
the beneficlal interest in the trust is iIn the trusters
during the 1ifetime of the trustors, so long as the trust
provides for one or more successor beneficiaries or
remaindermen following the death of the trustor. . . .

The proposed law would continue this anti-merger provision.

The question of validity having been answered by statute, a
creditor of a person who has created a revocable living trust may
attack the trust as a fraudulent couveyanc:e.sa4 In the situation
where a creditor is attempting to collect after the death of the
settlor, the creditor may make the argument that the creation of the
revocable 1living trust is not a completed transfer and that the
transfer only takes place at death when it makes the estate insolvent
in fraud of creditors.385 To avoid this problem, drafters of

revocable living trusts commonly insert a provision in the trust

383, Section 57 of the Restatement of Trusts (1935) provided that a
revocable trust 1in which the settlor had a 1life estate was
testamentary and invalid under the Statute of Wills if the settlor
retained power to control the trustee in the administration of the
trust. The Restatement (Second) of Trusts (1957} reversed this
position and provided that such trusts were not imvalid.

384. See Civil Code §§ 3439-3439,12 (Uniform Fraudulent Conveyance
Act); cf. Headen v. Miller, 141 Cal., App. 3d 169, 170 Cal, Rptr. 198
(1983)  {creditors could reach proceeds of 1ife insurance policy
frandulently transferred by changing beneficiary designation from .
business partner to wife).

385, See Effland, Rights of Creditors in Nonprobate Assets, 48 Mo. L.
Rev. 431, 441 (1983). '
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auvthorizing but not directing the payment of debts.386 Exisgting law

authorizes the personal representative, on application of a creditor,
to sue for recovery of property fraudulently conveyed during the
decedent's lifetime 1f the estate assets are insufficlent to satisfy
creditors’ claims.aa?

California 1law in this area 1s uncertain and should be
clarified. A model approach is suggested by the statutes governing
creditors' c¢laims wunder the power of appointment statute.38 A
general power of appointment and a Tevocable 1living trust are
analogous in that the donor-donee of a general power and the settlor
having the power to revoke and direct the tru.stee389 have the Bsame
effective control over the property.390 The proposed law makes
clear that the creation of a revocable 1living trust does not affect
the rights of creditors of the settlor during the settlor's lifetime.
Hence, creditors are permitted to reach property subject to a

revocable living trust to the extent that the settlor has the power of

386, It is suggested that the drafter avoid directing the payment of
debts, however, since such a direction might have the effect of
waiving the argument that the trust is not liable. See Dennis-
Strathmeyer, Simple Probate-Avoidance Trusts: Higher Stakes and 01d
Problems, 4 Fst. Plan. & Cal. Prob. Rep. 69, 73 (1983).

387. Prob. Code § 579.

388. See Civil Code §§ 1390.3, 1390.4. This approach has been.
adopted by the courts in Massachusetts and Oregon. See Effland,

Rights of Creditors in Nonprobate Assets, 48 Mo. L. Rev, 431, 440-43

(1983).

389, See Civil Code § 2258(b).

390. Professor Effland describes the treatment of this gquestion in
the Restatement of Trusts and the Restatement of Property as showing a
"glaring inconsistency:” "If the same settlor had no power to revoke
but gave the trustee a discretionary power to pay the principal to the
settlor, the settlor's creditors could reach the principal. [Citing
Restatement (Second) of Trusts § 156(2).] If the same settlor
reserved not a power to reveke but a general power of appeintment,
again the creditors could reach the principal. [Citing Restatement of
Property § 328 (1940).] Why should a power to revcke, which 1s a
greater power, Eean that the creditors are left with no rights? "

Effland, Rights of Creditors in Nonprobate Assets, 48 Mo. L. Rev. 431,
440 (1983).
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revocation.sgl Upon the death of a settlor who had the power of
revocation, property subject to the power of revocatlon during the
gettlor's lifetime would be subject to creditors' claims and to
expenses of administration of the estate if the decedent's estate 1is

otherwise insufficient to satisfy them.392

Procedure for Closing off Creditors' Claims

The Commission has received suggestions that the trust statute
}include an optional procedure for giving notice to creditors of the
trust estate and providing a limited period for presenting claims.
This procedure is envisioned as analogous to the procedure for
determining c¢reditors' claims iIn probate.393 The Commission 1s
interested in receiving comments on this suggestion. In the future,
the Commission will be considering what, if any, claims procedure it

will recommend to the Legislature.

Spendthrift and Other Protective Trusts

Background

Fxisting California statutory law contains an Incomplete and
confusing statement of the California law relatiﬁg to spendthrift and
other protective trusts.

Civil Code Section 867, Civil Code Section 867 permits a settlor

to impose & disabling restraint on the voluntary transfer of the
beneficiary's interest in a trust for the receipt of the rents and

profits of real property or for the payment of an annuity out of such

391. This rule is sanalogous to the rule applicable to unexercised
povers of appointment created by a domor in favor of himself or
herself under Civil Code Section 1390.4.

392. This rule is analogous to the rule applicable upon the death of
a donee of a general testamentary power of appointment under Clvil
Code Section 1390.3(b). :

393, See Prob. Code § 333;
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94
rents and profits.3 However, the section 1s an incomplete
statement of California law. Both Lefore and after the enactment of
Section 867, the California courts have upheld the validity of a
disabling restraint on voluntary and involuntary transfer of income
from any trust, not just one to receive rents and profits of real
395

property.

civil Code Section 859. Civil Code Section 859 permits a

creditor to reach the "surplus” of the rtents and profits of trust
property beyond the amount that may be necessary for the education and

support of the beneficlary where the trust has no valid direction fer

accumulation.396 Section 859 also 1s an incomplete statement of the

California law.397

394, Civil Code Section 867 provides:

867. The bemeficiary of a trust for the receipt of the
rents and profits of real property, or for the payment of an
annuity out of such rents and profits, may be restrained
fromw disposing of his interest in such trust, during his
1ife or for a term of years, by the instrument creating the
trust.

395. See Seymour v. McAvoy, 121 Ccal. 438, &42, 53 P. 946 (1898)
(concerning validity of spendthrift trust created in 1869 and thus not
subject to the Civil Code provisions enacted in 1872); Canfield v.
Security First Nat'l Bank, 8 Cal. App. 2d 277, 283-88, 48 P.2d 133
(1935) (Civil Code § 859 interpreted to apply to both real and
personal property); Canfield v, Security-First Nat'l Bank, 13 Cal. 24
1, 13-17, 87 P.2d 830 (1939) (Civil Cede §§ 859 and 867 read together
to apply to trusts of personal property). Section 859 was amended in
1935 to refer also to personal property trusts. See 1935 Cal, Stat.
ch. 408, § 1. See also Note, 40 Calif. L. Rev. 441, 444 n. 18 (1952)
(noting that trusts of personal property have been successfully
restrained and recommending amendment of Civil Code § 867 to conform
to § 859).

396. Civil Code Section 859 provides:

859. Where a trust is created to receive the rents and
profits of real or personal property, and no valid direction
for accumulation is given, the surplus of such rents and
profits, beyond the sum that may be mnecessary for the
education and support of the person for whose benefit the
trust is created, may be applied to the satisfaction of a
money judgment against the person as provided in Section
709.010 of the Code of Civil Procedure.

397. See the discussion of Civil Code Section 867 supra. See also
Evans, Observations on the State, Etc., of the California Laws of Uses
and Trusts, 28 5. Cal. L. Rev. 111, T12-14 (1950).
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Code of Civil Procedure Section 709.010. Code of Civil Procedure

9
Section 709.010“98 permits a judgment creditor to reach a portion of

the pericdic payments to a trust bemeficiary, whether or not the trust

398. Code of Civil Procedure Section 709.010 provides:
' 709.010. (a) As used in this section, "trust” has the
meaning provided in Section 1138 of the Probate Code but
includes a trust subject to court supervision under Article
1 (commencing with Section 1120} of Chapter 19 of Division 3
of the Probate Code.

{b) The judgment debtor's interest as a beneficiary of a
trust 1is subject to enforcement of a money judgmwent only
upon petition under this section by a judgment creditor to a
court prescribed in Chapter 19 (commencing with Section
1120) of Division 3 of the Probate Code (adwinistration of
trusts), The judgment debtor's interest in the trust may be
applied to the satisfaction of the money judgment by such
means as the court, in its discretion, determines are
proper, including but not limited to imposition of a lien on
or sale of the judgment debtor’'s interest, collection of
trust Income, and liquidation and transfer of trust assets
by the trustee.

(¢) Upon petition of the judgment creditor under this
section, the court may make an order that the trustee
withnoid and. pay Lo Che judguwentl Credilor &ii or a porliou
of the amount that otherwise would be paid periodically to
the judgment debtor from the trust, Unless the order
otherwise provides, the order shall continue in effect until
the judgment of the judgment creditor is satisfied or the
order 1s modified or terminated. JIan the case of periodic
payments from a spendthrift or support trust, the order may
not require that the trustee pay to the judgment creditor
any exempt portion of the amount that otherwise would be
paid periodically to the judgment debtor from the trust;
and, for this purpose, the exempt portion is the amount that
the court determines is substantially equivalent to the
amount that would be exewmpt on a like amount of earnings
under Chapter 5 {commencing with Section 706.010) (Wage
Garnishment Law), including, but not limited to, amounts
determined under Sections 706.050, 706,051, and 706.052.
Nothing in this subdivision limits the right of the state or
other public entity to recover for support provided to a
trust beneficiary or to recover for payments made for the
support of a trust teneficiary.

{d) Except to the extent that the court order otherwise
gspecifically provides, the provisions of any order entered
under subdivision (c) shall not become effective until 30
days after the order has been served upon the trustee,
except that the trustee may waive all or any portion of the
30-day period. The trustee may file with the court that
made the order a petition requesting modification or
clarification of any of the provisions of the order.
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is a spendthrift trust. After a court hearing, the court ié
authorized to order the trustee to withhold an amount from each
periodic payment and to pay that amount to the judgment creditor to be
applied to the satisfaction of the judgment. The court's authority is
limited; the court may not order that more be withheld by the trustee
than could be withheld on a like amount of earnings pursuant to a wage
garnishment.

In the case of the ordinary creditor, Section 709.010 permits the
creditor to reach the portion of the payment that is in excess of the
amount that the beneficiary provés 1s necessary for support of the
beneficiary and the beneficiary's family supported in whole or in part
by the benmeficiary, but in no event may more than 25 percent of the
payment be withheld and paid to the creditor,

Notwithstanding any contrary provision of law, the trustee
is not required to pay any fee to the clerk of the court as
a condition to filing a petition under this subdivision or
any subsequent document in connection with a petition. If
any provision of the order is modified or set aside, the
court, on motion of the judgment creditor or Jjudgment
debtor, may set aside or modify other provisions of the
order. The trustee, the judgment creditor, and the judgment
debtor may present evidence or further evidence that is
relevant to the issues to be decided by the court at any
hearing on the trustee's petition. The court shall take
this evidence into account in determining those 1ssues.
Nothing in this subdivision limits any right of a trustee to
petition a court under Chapter 19 {(commencing with Sectlon
1120) of Division 3 of the Probate Code.

{e) Where the trust gives the trustee discretion over'
the payment of either principal or income of a trust, or
both, nothing in this section affects or limits that
discretion or requires the exerclse of that discretion in
any particular manner. The trustee has no duty to oppose 2
petition under this section or to make any claim for
exemption on behalf of the trust beneficiary. The trustee
is tnot liable for anmy action taken, or omitted to be taken,
in compliance with any court order made under this sectionm.

{f) Except as provided in subdivisions (c¢), (d), and
{e), nothing in this section affects the law relating to
enforcement of a money Jjudgment against the judgment
debtor‘'s interest in a spendthrift trust, but surplus
amounts from a spendthrift trust llatle pursuant to Section
859 of the Civil Code are subject to enforcement of a money
judgment under this section.
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If the judgment is for delinquent child or spousal support,
Section 709.010 permits the creditor to reach the portion of the
payment which the court determines 1is equitable, taking into account
the needs of all persons the beneficiary is required to support, but
in making the division ©between the support creditor and the
beneficiary the court is subject to the restriction that not more than

one-half of the payment can be withheld for the support creditor.399

Recommendations

The Commission recommends enactment of a new statute governing
the validity of restrictions on voluntary and involuntary transfers of
the bepeficlary's interest in a trust. The proposed law is drawn from

the Restatement (Second) of Trusts400 and from a 1969 Wisconsin

statute.401

The Cormission believes that the existing California law provides
inadequate protection of beneficiaries of spendthrift and other
protective trusts from the «claims of general creditors and
unnecessarily interferes with the discretion commonly granted the
trustee. The proposed law contains the following provisions:

(1) Restraints on voluntary and involuntary transfer. Subject to

several exceptions discussed infra, 1if the trust instrument provides
that the beneficiary’s right to income or primeipal is not subject to

voluntary or involumtary transfer, the interest may not be transferred

399. Under special circumstances set out in a federal statute, the
court can award up to 65 percent of the payment to the support
ereditor. Section 709.010 provides that the amount to be paid to the
beneficiary is not less than the amount the court determinmes to be
substantially equivalent to the amount that would be exempt on a like
amount of earnings under the wage garnishment law. This amount 1s not
less than the amount that is protected under federal law. Federal law
permits garnishwent of 50 percent of the employee's earnings if the
employee 1s supporting a spouse or dependent other than the person who
caused the garnishment and 60 percent if the ewmployee 1s not
supporting such additional persons; these percentages are increased to .
55 percent and 65 percent, respectively, i1f the support payments are
more than 12 weeks delinquent. See 15 U.S.C. § 1673(b)(2) (19_ ).

400. See Restatement (Second) of Trusts §§ 152-157 (1957).

401. See Wis. Stat. Ann, § 701.06 (West 1981).
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by the beneficlary or subjected to the claims of creditors. The
provision protecting primcipal from voluntary or involuntary transfer
clarifies a doubtful aspect of California law.402

(2) Trusts for support. The proposed law makes clear that a

tEust providing for the payment of income or principal for the
education or support of the bemeficiary is also entitled to protection
to the extent that the income or principal 18 necessary for the
designated purpose.

{3) Trust subject to discretion of trustee. The proposed law

protects the exercise of the trustee’s discretionm from control by
creditors. Thus, a creditor is precluded from seeking a court order
requiring the trustee to exercise discretion to pay income or
principal to or for the bemefit of the beneficiary. However, once the
trustee has notice of a proceeding by a creditor under Code of Civil
Procedure Section 709.010, the trustee is liable for not paying to the
creditor aany amount that the trustee has determined to pay that 1is
alsoc not protected by a valid restraint on transfer.403 This
limitation on the ability of creditors to compel the exercise of a
trustee’'s discretion does noiﬂjjxdt: the right of a beneficlary to

compel exercise of discretion.

402. This rule is consistent with the result in several Califormia
cases. See Seymour v. McAvoy, 121 Cal, 438, 444, 53 P, 946 (1898)
(creditor could not reach contingent remainder); San Diego Trust &
Sav. Bank v. Heustis, 121 Cal. App. 675, 683-84, 694-97, 10 P.2d 158
(1932) (where husband was income and remainder beneficlary, estranged
wife could not reach trust funds for support); Coughran v. First
Nat'l Bank, 19 Cal. App. 24 152, 64 P.2d 1013 (1837} (in an action to
quiet title, attachment levied against beneficlary's contingent
fractional interest in trust property was held invalid). However,
there is no clear holding in the California cases as to the validity
of disabling restraints on the transfer of trust principal by a vested
remainder beneficlary. :

403. This provision of the proposed law is drawn from Section 155 of
the Restatement (Second) of Trusts (1957), but under the proposed law,
the rule applies whether or not the trustee's discretion is subject to
a standard, whereas the discretion must be uncontrolled under the
Restatement rule.

404. See See Estate of Ferrall, 41 cal. 2d 166, 258 P.2d 1009 {1953)
(whether fraud, bad faith, or an abuse of discretion has been

copmitted by trustees in refusing to make payments for the support of
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(4) Invalidity of restraint where settlor is bemeficiary. The

proposed law codifies the rule that a restraint on transfer of the
gettlor's interest as beneficiary 1s not valid.ms The invalidity
of the restraint in this case does not affect the validity of the
trust. If the settlor creates a trust for the payment of education or
support, the proposed law makes clear that a transferee or creditor
can reach the maximum amount that the trustee can pay to the settlor
under the terms of the trust.406

{(5) Claims for child or epousal support. The proposed law

continues the favored status of support creditors with certain
important modifications. A claimant for delinquent child or spousal
Bupporti: can reach the beneficiary's interest in the trust to the
extent that the court determines is equitable and reasonable under the
circumstances out of income or principal that the beneficiary can
compel the trustee to pay or that the trustee determines to pay in the
exercise of discretion. The court may also make an order for the
payment of amounts as they. become due in the future. This rule
favoring support creditors applies notwithstanding any restraint on
transfer in the trust instrument, but the proposed law permits the
trust instrument to preclude enforcement of a judgment for the support
of a spouse or former spouse by an express provision.

(6) Liability of trust for public support. The proposed law

codifies the principle that the benmeficiary's interest In a trust is

liable for reimbursement for suppert provided by the public to the

beneficiary or to the spouse or minor child of the beneficiary.m?

the beneficiary of a discretionary trust 1s subject to review by the
court); Estate of Miller, 230 Cal. App. 2d 888, 41 Cal. Rptr. 410
(1964) (court required trustee to make payments to beneficiary).

405. See, e.g., Nelson v. California Trust Co., 33 Cal. 2d 501, 202
P.2d 1021 {1%49).

406, This amount may not exceed the amount of the settlor's
proportionate contribution to the trust. In a case involving
compunity property, this rule protects the interest of the spouse.

407. See Estate of Lackmaun, 156 Cal. App. 2d 674, 678-83, 320 P.2d
186 (1958); see also Restatement (Second) of Trusts § 157 (1957).
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This rule is l1imited to situations where the settlor is obligated by
statute to pay  for public support of the beneficiary or where the
beneficiary is obligated by statute to pay for his or her own public
support or that of the beneficiary’'s spouse or minor child.408

Claime for reimbursement may arise when a person is supported in &
public institution409 or is the recipient of welfare outside an
institution.ﬂO With one important exception, as a matter of public
policy, claims for reimbursement by the putlic are given the same
status ag claims for child support and can be enforced notwithstanding
a restraint on transfer or other provision in the trust instrument.
Similarly, where the beneficiary is the settlor or the spouse or minor
child of the settlor, the right of reimbursement extends to
discretionary payments even 1if the Dbeneficiary can not compel
payment. However, in any of these situations the court has discretiom
to determine the amount that 1s equitable and reasonable under the
circumstaunces; the proposed law does not automatically make the entire
interest liable to claims of reimbursement. In order to encourage
settlors to provide for the care of disabled persons, the proposed law
does not permit reimbursement of a public agency from the interest of
a beneficiary who has a disability that =substantlally impairs the
persons ability to provide for his or her own care or custody where
the disability is a substantial handicap.all Without some statutory

authority, the status of such trusts iIs not clear and parents of a

408, This limitation is consistent with case-law. See Estate of
Hinckley, 195 Cal. App. 2d 164, 15 Cal., Rptr. 570 (1961)
(discretionary trust created by sister of beneficiary to pay for
emergencies not required to pay full amount of cost of state carel;
Estate of Johnson, 198 Cal. App. 2d 503, 17 Cal. Rptr. 909 (1961)
(discretionary trust created by sister of beneficiary not required to
pay amount over basic standard set in trust}.

409, See, e.g., Welf. & Inst, Code § 903 (liability of parents for
support of minor under order of juvenlle court).

410. See, e.g., Welf. & Inst. Code § 17403 (l1iability for support of
indigent from public funds).

411. This provision is drawn from Wisconsin law. See Wis. Stat. Ann.
§ 701.06(5)-(5m)} (West 1981).
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disabled chiid are faced with the wrenching problem of trylmg to make
sure that their child is provided for after they die.412 Without
this protection, there is a danger that the entire trust will be
consumed by a public entity seeking reimbursement with no Iimprovement
in the condition of the beneficiary. In this atmosphere, fewer and
fewer parents will establish such trusts for their disabled
413
children.

{7) Liability of income in excess of amount for educaticn and

support. The propesed law continues in more modern language the
principle of Civil Code Section 859 that permits creditors to reach
the amount of income in excess of the amount necessary for the
education and support of the beneficlary to which the beneficiary 1s
entitled, notwithstanding a contrary provision 1in the trust
instrument. As under existing law, this rule does mot apply if there
is a valid provision in the trust for accumulatlon of income.

{8) Repeal of wage garnishment exemption as applied to trusts.

The Commission recommends the repeal of the part of Code of Civil
Procedure Section 709.010 that permits a creditor to reach
approximately the same amount of a periodic payment from a trust as
could be reached on a like amount of earnings under the wage
garnishment law. Although the wage garnishment provisions are widely
used with 1little difficulty in collecting judgments, the Commission
has been Informed that the provision permitting a creditor to reach
approximately the same amount of a periocdic payment from a trust has
caused difficulty and confusion in the probate courts.ﬁl4 There.ié

alsc uncertainty concerning the meaning of “periedic paymeunts" upon

412. See Wall St. J., Aug. 16, 1985, at 19, col. 3.

413. See Frolik, Discretionary Trusts for a Disabled Beneficiary: 4
Solution or a Trap for the Umwary, 46 U. Pitt. L. Rev. 335, 342-44,
366-70 (1985).

414, Remarks of Ann E. Stodden, Law Revision Commissioner and Probate -
Court Commissioner, Los Angeles. Probate courts and the lawyers that
practice in those courts apparently are not familiar with the wage
garnishment procedures.
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which turns the wage garnishment exemption of Section 709.010.415

The Commiscion also is informed that creditors not infrequently file a
petition in the probate court to reach a portion of the periodice
payments from the trust and, because the trust beneficiary seldom
appears to oppose the proceeding, the creditor obtains an order that
takes so much of the periodic payments that the beneficiary is left

without sufficient resources to obtain the necessaries of life.&ls

Charitable Trusts

The law governing charitable trusts 1s largely the same as that
governing private trusts.“7 Existing statutory law does not, for
the most part, make any special provision for charitable trusts. The
Field Code dces not distinguish between private and charitable trusts;
it thus appears that the Field Code applies to both types of
trusts.418 The provisions concerning testamentary trusts subject to
continuing court jurisdiction in the Probate Code likewise make mno
distinction between charitable and private trusts, but special
provisions apply to charitable dispositions.419 Procbate Code

Sections 1138-1138,14 governing judicial proceedings concerning’

415. See Letter from Charles A. Collier, Jr,, on behalf of Executlve
Committee, Estate Planning, Trust and Probate Law Section, State Bar
of California, to John H. DeMoully {(June 18, 1985); Letter from
Valerie J. Merritt to Stan Ulrich (May 22, 1985).

416. Remarks of Ann E. Stodden, Law Revision Commissioner and
Commissioner of Superior Court, Probate Division, Los Angeles.

417. See Restatement (Second) of Trusts §§ 348-403 (1957); 7 B.
Witkin, Summary of California Law Trusts § 38, at 5399 (8th ed. 15974).

418. See, e.g., Civil Code §§ 2215-2216, 2221-2222. It should be
noted, however, that courts may find a statute inapplicable to a
charitable trust in appropriate circumstances. See, e.g., In Te
Estate of Sutro, 155 Cal. 727, 733, 102 P. 920 (1909) {limitation on
purpose for which trust may be created under former statute not
applicable to charitable trust). '

419. See Prob. Code §§ 1120(c) {(amendment of trust to qualify for

charitable deduction), 1120.1a para. 1 & (f) (notice to Attorney
General). :
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internal affairs of trusts exclude charitable trusts subject to
supervision by the Attorney Gener31420 Probate Code Section
1138,1(a)(13) provides, however, for modification of a trust te
qualify for the charitable deduction. Existing law also requires
notice to be given to the Attorney General whenever a trust or trust
property 1s to be transferred from California to another
jurisdiction.421 A reading of the provisions relating to trusts in
the Civil and Probate Codes thus does not suggest that charitable
trusts are to be treated differently from private trusts.

The moset important body of statutory law relating to charitable
trusts is the Uniform Supervision of Trustees for Charitable Purposes
Act422 which requires registration of charitable trusts with the
Attorney General and codifies the traditional authority of the
Attorney General to investigate and bring proceedings to enforce
charitable trusts.423

The proposed law recognizes the special treatment given
charitable trusts under the common law by subordinating the general
statutory rules to the supervisory authority of the Attormey General.
In addition, some special rules are applied to charitable
trusts.“4 For example, the beneficiaries of a charitable trust may
be designated with much less certainty than those of a private

trust--in fact, a charitable trust may fail if its beneficlaries are

420. See Cov't Code §§ 12580-12597; Prob. Code § 1138(b).
421, Prob, Code § 1139.3.
422, Gov't Code §§ 12580-12597.

423. The supervisory authority of the Attorney Gemeral does not apply
to certain trustees listed in Government Code Section 12583, such as
public entities, religiocus organizations, cemetery corporations,
hospitals, and health care plams.

424, Traditional doctrines of the common law that apply to charitable
trusts and that are not displaced by a specific statutory provision
are not disturbed by the proposed law, See the discusslon relating to
the common law under "TRUST LAW: Background” supra.
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overly specific, such as where individeal persoms are nameu:i.&25 The

doctrine of cy pres may save a charitable trust in situations where a -
private trust would fail, such as where the beneficiary designation 1is
defective or where the trust purpose has become .’Lllnegal.ll:l26 The
proposed law also recognizes the role of the Attorney General by
making clear that the Attorney Gemeral may petition to enforce the
trust under the statutory special procedure. This codifies the
general case-law rule.42? The proposed law alsc codifies the
case-law rule that a trustee of a charitable trust may petition to

enforce the trust.“a

425. See People v, Cogswell, 113 Cal. 129, 136, 45 p. 270 (1896); 7
B. Witkin, Summary of California Law Trusts §§ 38-39, at 5399-5401
(8th ed. 1974); Restatement (Second) of Trusts § 375 (1957).

426. See Restatement (Second) of Trusts §§ 399 (1957); 7 B, Witkin,
Summary of California Law Trusts §§ 49-50, at 5411-14 (8th ed. 1974).

427. See, e.g., People v. Cogswell, 113 cCal. 129, 136, 45 P. 270
(1896); Erown v. Memorial Nat'l Home Found., 162 Cal, App. 2d 513,
554, 329 P.2d 118 (1958); Pratt v. Security Trust & Sav. Bank, 15 Cal.
App. 2d 630, 59 P.2d 862 (1936). The speclal proceedings provided by
Probtate Code Section 1138.1 are not available to the Attorney General
during the time that any private beneficiary has or may claim an
interest in the trust. See Prob., Code § 1138(b). A person with a
special interest, such as a charitable corporation which is entitled
to benefits under the trust, may also enforce the trust. See San
Diego County Council, Boy Scouts of Am. v. City of Escondido, 14 Cal.
App. 3d 189, 92 cal. Rptr. 186 (1971); Restatement (Second) of Trusts
§ 391 comment c¢ (1957). The proposed law does not codify this
principle, but it is preserved under the provision diecussed supra
which continues the common law rules to the extent they are not
displaced. A general beneficiary may also be permitted to sue for
enforcement as a relator when such status is granted by the Attorney
General. See Bell & Bell, Supervision of Charitable Trusts in
California, 32 Hastings L.J. 433, 447 (1980).

428, See Holt v. College of Osteopathic Physicians & Surgeons, 61
Cal. 2d 750, 755-57, 394 P.2d 932, 40 Cal. Rptr. 244 (1964) (suit by
pinority cotrustees),
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Transitional Provisions

General Rule

The proposed law adopts the general rule that the new Trust Law
applies to all trusts regardless of when they were created. The
proposed law would also apply to all proceedings concerning trusts
commenced before the operative date of the new law unless a court
determines that the application of a particular provision would
substantially interfere with the effective conduct of the proceedings
or the rights of the parties or other interested persems. In that
event, the particular provision of the new law would not apply, and
the prior rule would govern the case.429 In many cases the proposed
law continues the substance of existing law, so there 1s no reason to
postpone application of the new statutory formulation. Furthermore,
some changes are made for reasons of public policy and so are applied

to existing trusts to the extent possible.

Policies Applied Only Prospectively

In order to avoid disruptioun, or to defeat a legitimate rellance

on existing law, the proposed law provides the following exceptions to
the general rule and thus preserves existing law as to existing trusts

in certain circumstances after the operative date of the proposed law:

——The manner of revocation of a trust revocable by the
settlor created by an instrument executed before the new law
would be governed by the old law since the proposed law
requires a specific provision in the trust to eliminate the
possibility of revocation by the statutory method.430  Some
settlors may wish the method specified in the trust to be
exclusive, which it is under existing case law.

——The duty to account at least annually to beneficiaries 1s
limited to trusts created after the operative date or by
willis that have been Tepublished after the operative

429, This general approach is consistent with transitional provisions
in other bodles of law. See, e.g., Code Civ. Proc. § 6%94.020
(application of Enforcement of Judgments Law). It is also consistent
with Section 8 of the Uniform Trustees' Powers Act (1964).

430, See the discussion under “Manner of Termination of Revocable
Trusts” supra.
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date.?31  gince the annual accounting may be waived in the
trust instrument, it would not be fair to require trustees to
account as to pre—operative date trusts where the settlor can
be presumed not to have desired om annual accounting.

——The rules relating to the 1iability of trustees for the
acts of agents and cotrustees is altered by the proposed
law,43 A trustee who has relied on the old rules In
fashioning its conduct would be unfairly treated if the new
rules could be applied to impose a retroactive ligbility for
actions or inactions occurring before the operative date of
the propoeed law. Accordingly, the new rules apply only to
acts or omissions occurring after the operative date.

—The proposed law &shortens the limitations peried on
proceedings by beneficiaries against trustees from four years
to three years.433 Application of the new provision to
breaches occurring before the operative date of the proposed
law might deprive beneficiaries of thelr rights. Accordingly
the new scheme applies only to claims arising after the
pperative date.

——The proposed law alters the rule governing liability of
trustees on contracts.434 Clearly trustees and third
persons who have entered into contracts under the existing
rule chould not bave their rights determined by the new rule,

Policies Applied to All Trusts

Several important rules In the proposed law would be applied to
all trusts regardless of the time of creation or any other factor,

Most important are the following:

—By 4its revision of the rules concerning indefinite
beneficiaries and indefinite purposes, the proposed law would
have the effect of making valid some_trusts that are probably
not valid under existing law.433 These <c¢hanges are
included in the proposed law as a matter of public policy and

431. See the discussion under “Duty to Inform and Account to
Beneficiaries” supra.

432. See the discussion under “Liability of Trustee for Acts of
Others" supra.

433, See the discussion under "Limitations" supra.
434. See the discussion under "Trustee’s Contract Liability” supra.

435. See the discussion under "Indefinite Beneficlaries and Purposes”
supra.
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there 1s no detectable reliance interest that would raise any
constitutional issue. Accordingly, these substantive rules
would apply in any dispute arising under a trust regardless
of time of creatiom.

--The proposed law requires corroborative evidence of
creation of certain oral trusts.?36 4 person whe creates
an oral trust that does not meet the new standards has neo
reliance interest worthy of protection, so the proposed law
applies the new rules to all situations.

--The proposed law gives the court a greater degree of
discretion in approving termination of a trust on petition of
all beneficiaries.*37 'This provision in the proposed law
forwards a public policy and is made applicable to all trusts,

~-The rules governing comsent to a wmodification or
termination by aiﬁfardian ad litem are expanded slightly by
the proposed law. 8 This 1s a matter of public policy and
should apply to all trusts. It is unknown whether California
courts might or might not create such rules in appropriate
circumstances if the proper case were presented, so this rule
may anticipate change, rather than make it.

--The provision of the proposed law making the presumption of
fertility rebuttable is based on public policy consideratioms
and should apply to all trusts.

—The proposed law provides a special rule 1in the
modification and termination context where a settlor has made
a disposition in favor of “heirs™ or "mext of kin" of the
settlor.%40 It 1s best to make this rule apply te all
trusts so as to avold the complications that would arise from
having two rules in this rather esoteric area. It may also
be presumed that most settlors who use the words "heirs" or
"next of kin" in a trust is not likely to have known of the
existing rule.

436. See the discussion under "Oral Trusts” supra.

437. See the discussion under "Modification or Termination by All
Beneficiaries” supra.

438. See the discussion under "Obtaining Consent of Beneficlaries:
Guardian ad litem” supra.

439, See the discussion under “Obtaining. Consent of Benmeficlaries:
Presumption of fertility” supra.

440. See the discussion under “Obtaining Consent of Beneficiaries:
Disposition in favor of 'heirs’ or 'mext of kin' of settlor™ supra.
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--As a matter of public policy, the court 1is given broader
discretion to approve a modification of administrative or
dispositive provisions or the termination of a trust owlng to
a change of circumstances.44l The new provision is drafted
in recognition of the fact that modification or termination
is on its face contrary to the settlor's intent. However,
the provision looks to the settlor's underlying purposes 1n
determining whether to modify or terminate, and in this
light, does not defeat any reliance interest of parties to
the trust. ’

——The remedies for breach of trust in the proposed law
probably break no mnew ground,442 but even if they did,
there would not be any vested right of a breaching trustee in
a particular remedy. Accordingly, the remedies for breach
apply to any situation. It should be remexbered that the
proposed law gives the court authority to decline to apply
the new law if its application would substantially Interfere
with the rights of a trust party.

-~The automatic powers scheme contains the set of powers that
are traditionally desired by trust drafters. Since  these
powers are largely the same as the powers listed in existing
1aw,443 there 15 no serious risk of interfering with
administration of existing trusts. The provision of powers
does not require the exercise of any powers by a trustee.
Well-crafted trusts may not need any of the statutory powers,
but poorly-drafted trusts should have the benefit of the
automatic powers and thus avoid the need to petition the
court for a grant of additiomal powers.

—-The various revisions in the Revised Uniform Principal and
Income Act are applied to all trusts even though they result
in some substantive differences.444 Since the RUPIA rules
are default rules that apply where the trust does not provide
another rule, it is best to apply the improved statutory
rules to all trusts as a matter of public peldey. It also
makes administration of trusts simpler for professional
trustees since they will not have to operate under two
different schemes.

441. See the discussion under "Modification and Termination by Court”
Supra.

442. See the discussion under “"Remedies for Breach of Trust” supra.
443, See the discussion under "Trustees' Powers" supra.

444. See the discussion wunder “Allocation of Receipts and
Expenditures Between Principal and Income” supra.
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--The rules governing accountability and the measure of
liability of trustees represent a different formulation of

the

same general rules, although there may be some question

about the details of the application of either existing law

or

the proposed law. 45 0n balance, however, the proposed

law results in distinet l1imitations on the liability of
trustees, so there should not be any serious objection to
application of the entire package to all trusts from a policy
standpoint.

~~The rules concerning jurisdiction, jury triais, and
proceedings are either reformulations of existing law or
matters of public policy which should be applied to
proceedings involving all trusts.%

--The proposed law provides new rules governing  the
enforceability of c¢laims of the settlor's creditors.

The

new rules represent clarification of an area of the law

that 1s currently unsettled, so there is no identifiable
reliance interest on the part of settlors or their
beneficlaries who might desire to defeat the claims of
creditors. It is also conceivable that the California
courts, if called upon to do so, would follow the lead of the
Massachusetts and Oregon courts in declaring similar rules,

Conforming Changes

Some statutes in other codes will need adjustment in light of the

proposed
minor.

changes.

law. For the most part these changes are technical and

The comments to the revisions set out infra explain these

445, See

446, See

the discussions under "Measure of Liability for Breach” supra.

the discussion under "Judicial Proceedings Concerning

Trusts™ supra.

447, See

the discussion under "Rights of Creditors of Settlors” supra.
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Outline of Trust Law Draft

DIVISION 9. TRUSTS IAW
PART 1. GENERAL PROVISIONS

15000. Short title

15001. General rule concerning application of division
15002. Common law as law of state

15003, Constructive and resulting trusts unaf fected
15004, Application of division to charitable trusts
15005, Law applicable to marital deduction gifts in trust
15006. Judicial Council to prescribe forms

PART 2. CREATION, VALIDITY, MODIFICATION,
AND TERMINATION OF TRUSTS

CHAPTER 1. CREATION AND VALIDITY OF TRUSTS

15200, Methods of creating trust
5201. Intention to create trust
15202. Trust property
15203. Trust purpose
15204. Trust for indefinite or general purposes
15205. Designation of beneficiary
15206, Statute of Frauds
15207. Oral trust of personal property
15208, Consideration
15209, Exception to doctrine of merger

CHAPTER 2. RESTRICTIONS ON VOLUNTARY AND INVOLUNTARY TRANSFERS

15300. Restraint on transfer of income

15301. Restraint on transfer of principal

15302. Trust for support

15303, Transferee or creditor cannot compel trustee to exercise
discretion; liability of trustee for payment to or for
beneficiary

15304. Where settlor is a bemeficiary

15305. Claims for child or spousal support

15306, ILiability for public support

15307. Income in excess of amount for education and support subject
to creditor's claims

§ 15308. Subsequent modification of court's order
§ 15309. Disclaimer not a transfer

wn wn

CHAPTER 3. MODIFICATION AND TERMINATION OF TRUSTS

15400. Presumption of revocability
15401. Method of revocation by settlor
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15402. ©Power to revoke includes power to modify

15403. rodification or termination of irrevocable trust by all
beneficiaries

15404, Modification or termination by settlor and all beneficiaries

15405, Guardian ad litem

15406. No conclusive presumption of fertility

15407. Effect of disposition in favor of heirs or next of kin of
settlor ,

15408, Termination of trust; trustee's powers on termination

15409. Trust with uneconomically low primcipal

15410. Modification or termination in changed clrcumstances

15411, Disposition of property upon termination

15412. Combination of similar trusts

15413. Division of trusts

PART 3. TRUSTEES AND BENEFICIARIES
CHAPTER 1. TRUSTEES

Article 1, General Provisions

15600. Acceptance of trust by trustee

15601. Rejection of trust; nonliabllity of person rejecting trust
15602. Trustea's bond

15603, Certificate of trustee

Artiele 2. Cotrustees

15620, Actioms by cotrustees
15621. Vacancy in office of cotrustee
15622, Temporary incapacity of cotrustee

Article 3. Reslgnation and Removal of Trustees

15640, Resignation of trustee

15641. Liability of resigning trustee

15642, Removal of trustee

15643, Vacancy in office of trustee

15644, Delivery of property by former trustee upon occurrence of
vacancy

Article 4. Appointment of Trustees

15660, Appointment of trustee to fill vacancy

Article 5. Compensation and Indemnification of Trustees

15680. Trustee's cowmpensation as provided in trust instrument;
different ccmpensation

15681. Trustee's compensation where trust silent

15682. Court determination of prospective compensation
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15683.
15684.
15685.

15800.
15801.
15802,
15803.
15804,

16000,
16001.
16002.
16003.
16004,
16005.
16006.
16007.
16008.
16009,
16010.
16011.
16012,
16013.
16014,
16015.

16040,
16041.
16042.

16060.
16061.
16062,
16063.
16064,

Compensation of cotrustees
Repayment of trustee for expenditures
Trustee's lien

CHAPTER 2. BENEFICIARIES

Limits on rights of beneficlary of revocable trust
Consent by beneficiary of revocable trust
Notice to beneficiary of revocable trust
Rights of holder of power of appointment or withdrawal
Notice in case involving future interest of beneficiary

PART 4. TRUST ADMINISTRATICN

CHAPTER 1. DUTIES OF TRUSTEES

Article 1. Trustee's Duties in General

Duty to administer trust

Duties of trustee of revocable trust

Duty of leyalty

Duty to deal impartially with beneficiaries

Duty to avoid conflict of interest

Duty not to undertake adverse trust

Duty to take contrel of and preserve trust property
Duty to make trust property productive

Duty to dispose of improper investments

Duty to keep trust property separate and identified
Duty to enforce claims

Duty to defend actions

Duty not to delegate

buty with respect to cotrustees

Duty to use special skills

Certain actions not violations of duties

Article 2. Trustee's Standard of Care

Trustee's standard of care in administering trust
Standard of care not affected by compensation
Interpretation of trust terms concerning legal investments

Artiele 3. Trustee's Duty to Report Information
and Account to Beneficlarles

Trustee's general duty to report information to beneficiaries
Duty to report information about trust on request

Duty to account to beneficiaries

Contents of account :

Exceptions to duty to report information and account
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Article 4. Duties With Regard to Discretionary Powers

§ 16080, Discretionary powers to be exercised reasonably
§ 16081. Standard for exercise of "absolute,"” "sole,” or
"uncontrolled” powers

Article 5. Duties of Trustees of Private Foundatioms,
Charitable Trusts, and Split-Interest Trusts

16100. Definitions

16101. Distribution under charitable trust or private foundation

16102, Restrictions on trustees under charitable trust, private
foundation, or split-interest trust

16103, Exceptions applicable to split-interest trust

16104. Incorporatioo inm trust instruments

16105. Proceedings

L Ly W

wn W wn

CHAPTER 2., POWERS OF TRUSTEES

Article 1. General Provisioms

16200. seneral powers of trustee

1620L. Power of court to relieve trustee from restrictions on powers
16202. Exercise of powers subject to trustee's dutles

16203. Application of rules govemning trustees' powers

L

Article 2. Specific Powers of Trusgtees

16220. Collecting and holding property

16221, Receiving additions to trust

16222, Participation in business; change in form of business

16223, Investments

16224, Investments in obligations of United States government

16225, Deposits

16226, Acquisition and disposition of property

16227. Management of property

16228, Encumbrances

16229, Repairs and alterations of property

16230. Development of land

16231, Leases

16232, Hineral leases

16233, Options

16234, Voting rights with respect to corporate shares, memberships,
or property

16235, Payment of calls and assessments

16236. Stock subscriptions and conversions

16237. Consent to change in form of business; voting trusts

16238, Holding securities in nawe of nominee

16239. Deposit of securities in securities depository

16240, Insurance

16241. Borrowing money

16242, Payment and settlement of claims

16243, Payment of taxes, trustee's compensation, and other expenses

§ 16244, Loans to bepeficlary
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16245,
16246,
16247,
16248.
16249,

16300.
16301.
16302.
16303.
16304,
16305.
16306.
16307.
16308,
16309.
16310.
16311.
16312.
16313,

16400,
16401.
16402,
16403.

16420.
16421.

16440.
16441.
16442,

16460.
16461.
16462.

16463.

Distribution to beneficiaries under legal disability
Nature and value of distributions

Hiring persons

Execution and delivery of imstruments

Actions and proceedings

CHAPTER 3. REVISED UNIFORM PRINCIPAL AND INCOME ACT

Short title

Defini tions

Duty of trustee as to receipts and expenditures
Income and principal

When right to income arises; apportiocmment of income
Income earned during administration of decedent's estate
Corporate distributions

Bonds and other obligations for payment of money
Business and farming operations

Natural resources

Other property subject to depletion

Underproductive property

Charges against income and principal

Reserve or allowance for depreciation or depletion

CHAPTER 4. LIABILITY OF TRUSTEES TO BENEFICIARIES

Article 1. Liability for Breach of Trust

Breach of trust

Trustee's 1liability to beneficiary for acts of agent
Trustee's 1iability to beneficiary for acts of cotrustee
Trustee's 1iability to beneficiary for acts of predecessor

Article 2. Remedies for Breach of Trust

Remedies for breach of trust
Remedies for breach exclusively equitable

Article 3. Measure of Liability for Breach of Trust

Measure of liability for breach of trust
Measure of 1iability for interest
Liability for exemplary damages

Article 4, Limitations and Exculpation

Limitations on proceedings against trustee

Exculpation of trustee

Nonliability for following instructions under revocable
trust

Consent of beneficiary to relieve trustee of liability for
breach of trust
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17600,
17001.
17002.
17003.
17004.

17005.
17006.

17100.
17101,
17102,
17103,
17104,
17105,
17106.
17107.

17200,
17201.
17202,
17203.
17204,
17205.
17206.
17207.
17208,
17208.
17210.

17300.
17301,
17302.
17303,
17304,

PART 5. JUDICIAL PROCEEDINGS CONCERNING TRUSTS
CHAPTER 1. JURISDICTION AND VENUE

Subject matter jurisdictiom

Full-power court

Principal place of administration of trust
Jurisdiction over trustees and beneficiaries

Basis of jurisdiction over trust, trust property, and trust

parties
Venue
Jury trial

CHAPTER 2., NOQTICE

Application of chapter

Form of notice

Manner of mailing; when mailing complete
Personal delivery instead of mailing

Proof of giving notice; conclusiveness of order
Additional notice

Shortening time

Notice of postponed hearings

CHAPTER 3. PROCEEDINGS CONCERNING TRUSTS

bPetitioners; grounds for petitiom

Commencement of proceeding

Dismissal of petitiom

Notice

Request for special notice

Kegquest for copy of petitien

Authority to make necessary orders; temporary trustee
Appeal

Appointment of guardian ad litem

Intermittent judicial intervention In trust administration

Enforcement of beneficiary's rights under
charitable trust by Attorney General

CHAPTER 4., TESTAMENTARY TRUSTS SUBJECT TO
CONTINUING CGURT JURISDICTIION

Article 1. Administration of Testamentary Trusts
Subject to Contirnuing Court Jurisdiction

Application of article

Continuing court jurisdictiom

Applicable procedures

Effect of removal from continuing jurisdiction

Transfer of jurisdiction over trust to different county
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PROPOSED TRUST IAW

Probate Code §§ 15000-18201 (added). Trust law
SEC. 6. Division 9 (commencing with Section 150C0) is added to
the Probate Code, to read: :

DIVISION 9. TRUST LAW

_ PART 1. GENERAL PROVISIONS
§ 15000. Short title

15000. This division shall be known and may be cited as the

Trust Law.

Comment. Section 15000 is new and provides a convenient means of
referring to this division., While most important statutory provisions
concerning trusts are included in this division, it should be noted
that definitions and other general provisions applicable to this
division are located elsewhere. See, e.g., Sections 24 ("beneficiary”
defined), 56 ("person” defined), 62 ("property” defined), 82 ("trust”
defined), 83 (“"trust company” defined), B84 ("trustee” defined), 88
("will®” defined); see also Fin. Code §§ 1500-1591 (trust companies};
Gov't Code §§ 12580-12597 (Uniform Supervision of Trustees for

phﬂv!a»q?sT -~ F"-.;-?AS(\? .A,:nv-\_

§ 15001. General rule concerning application of division

15001. Except as otherwise provided by statute:

{a) On and after July 1, 1987, this division applies to all
trusts regardless of whether they were created before, on, or after
July 1, 1987.

(b) On and after July 1, 1987, this division applies to all
proceedings concerning trusts commenced before July 1, 198?, unless in
the opinion of the court application of a particular provision of this
division would substantially interfere with the effective conduct of
the proceedings or the rights of the parties and other Interested
persons, in which case the particular provision of this division does
not apply and prior law applies.

Comment. Section 15001 provides the general rule governing the
application of this division to administration of existing trusts and
pending proceedings involving trusts. Subdivision (a) continues
without substantive change the second sentence of former Civil Code
Section 2225 (application of doctrine of merger), the first sentence
of subdivision {(e) of former Civil Code Section 2261 (applicatlion of
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rules governing investments), and the first sentence of former Probate
Code Section 1138.13 (application of provisions governing court
proceedings involving trusts), and supersedes the second paragraph of
former Probate Code Section 1120.2. Subdivision (a)} is also
comparable to Section 8 of the Uniform Trustees' Powers Act (1964).

Subdivision (b) is drawn from Code of Civil Procedure Section
694.020 (application of Enforcement of Judgments Law).

For special transitiomal provisions, see Sections 15401(d)
(application of rules governing method of revocation by settlor),
16042 (interpretation of trust terms concerning legal investments},
16062(b) (application of duty to account annually to beneficiaries),
16203 (application of rules governing trustee's powers), 16401(b)
(application of rules governing trustee's liability to beneficiary for
acts of agent), 16460(c) (application of limitations period in
proceedings by beneficiaries against trustees), 18000(b) (application
of rule governing personal 1liability of trustee to third persons on
contracts). ‘

§ 15002. Common law as law of state

15002. Except to the extent that the common law rules governing
trusts are modified by statute, the common law as to trusts is the law
of this state,

Comment. Section 15002 is a special application of the rule
stated in Civil Code Section 22.2 (common law as rule of decision in
California courts) and is drawn from Civil Code Section 1380.1 (common
law in powers of appointment). Section 15002 supersedes former
Probate Code Section 1120.6(c) {preservation of power of court to
permit modification or termination prior to enactment of statute).

As used in this section, the “common law" does not refer to the
common law as it existed in 1850 when the predecessor of Civil Code
Section 22.2 was enacted; rather, the reference is to the contemporary
and evolving rules of decision developed by the courts in exercise of
their power to adapt the law to new situations and to changing
conditions. See, e.g., Fletcher v. Los Angeles Trust & Sav., Bank.,
182 Cal. 177, 187 P. 425 (1%20). See also Sectiouns 15004 (application
of division to charitable trusts).

§ 15003, Constructive and resulting trusts unaffected
15003. Nothing in this division affects the law relating to

constructive or resulting trusts.

Comment. . Section 15003 makes clear that the provisions in this
division, relating as they do to express trusts, have no effect on the
law relating to constructive and resulting trusts. See Section 82
("trust” defined). Thus Section 15003 supersedes. various provisions
of former law relating to “involuntary" trusts. See former Civil Code
§§ 856, 2215, 2217, 2275, For provisions relating to "involuntary
trusts,” see Civil Code Sections 2223-2225.
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§ 15004, Application of division to charitable trusts
15004, Unless otherwise provided by statute, this division

applies to charitable trusts that are subject to the jurisdiction of
the Attorney General to the extent that the application of the
provision is not in conflict with the Uniform Supervision of Trustees
for Charitable Purposes Act, Article 7 {(commencing with Section 12580)
of Chapter 6 of Part 2 of Division 3 of Title 2 of the Government Code.

Comment. Section 15004 is a new provision that recognizes that
special rules may apply to charitable trusts. See generally 7 B,
Witkin, Summary of California Law Trusts §§ 37-55, at 5398-418 (8th ed.
1974); Restatement (Second) of Trusts §§ 348-403 (1957). Thus the
rules of this division are subordinate to contrary provisions provided
in this division and in the Uniform Supervision of Trustees for
Charitable Purposes Act, Government Code Sections 12580-125%7, as to
trusts that are subject to the jurisdiction of the Attorney General.
See Gov't Code §§ 12582 ("trustee” defined for purposes of uniform
act), 12583 {(charitable trustees excluded from coverage of uniform
act); see also Sections 15205 (designation of beneficiary rule not
applicable to charitable trusts), 16105 (Attorney General as party in
proceedings involving certain private foundatiomns), 17203(¢) (uotice to
Attorney General of proceedings dinvolving charitable trust), 17210
{enforcement of beneficiary's rights under charitable trust by Attorney
General).

§ 15005, Law applicakble to marital deduction gifts In trust
15005. (a) Except as provided in subdivision (b), Article 3
(commencing with Section 1030) of Chapter 16 of Division 3 applies to

gifts, whether outright or in trust, made in a trust.

(b} This section does not apply to any trust if its terms
expressly or by necessary implication make this section inapplicable
to it.

(¢) For purposes of this section, references in Article 3
{commencing with Section 1030) of Chapter 16 of Division 3 to a
“"testator” refer to the settlor and references to a "will"™ refer to a
trust.

Comment. Section 15005 continues former Probate Code Section
1138.14 without substantive change and supersedes former Civil Code
Section 2264,
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§ 15006, Judicial Council to prescribe forms

15006. The Judicial Council may prescribe the form of the
petitions, notices, orders, and other documents required by this
divislon. Any such form prescribed by the Judicial Council is deemed
to comply with this division.

Comment. Section 15006 is new and 1is drawn from Section 1456
(forms under guardianship-conservatorship statute).
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FART 2, CREATION, VALIDITY, MODIFICATION,
AND TERMINATION OF TRUSTS

CHAFTER 1. CREATION AND VALIDITY OF TRUSTS

§ 15200, Methods of creating trust

15200, Subject to other provisions of this chapter, a trust may
be created by any of the followling methods:

(a) A declaration by the owner of property that the owner holds
the property as trustee.

(b) A transfer of property by the owner during the owner's
*1ifetime to another person as trustee.

(c) A testamentary transfer of property by the ownmer to another
person as trustee,

(d) An exercise of a power of appointment to ancther person as
trustee. 7

{e) Ap enforceable promise to create a trust.

Comment, Section 15200 is drawn from Section 17 of the
Restatement (Second) of Trusts (1957). Section 15200 supersedes parts
of former Civil Code Sections 2221 and 2222. A declaratiom under
subdivision {a) wust satisfy the requirements of Section 15206
{Statute of Frauds as applied to trust of real property} or 15207
{oral trust of personal property), if applicable. A trust may be
created for the btenefit of the settlor or of a third person (including
the trustee). See Sections 15205 (designation of beneficiary), 15209
(exception to doctrine of merger). Consideration is not required to
create a trust. See Section 15208, Subdivision (e) is worded
differently from the corresponding provision in the Restatement to
avoid the implication that it deals with question of the time of
creation of such a trust.

§ 15201, Intention to create trust

15201, A trust 1s created only if the settlor properly manifests
an intention to create a trust.

Comment. Section 15201 codifies Section 23 of the Restatement
{Second) of Trusts (1957). This section restates a requirement of
former Civil Code Section 2221(1) without substantive change. Special
requirements may apply to the manifestation of the settlor’'s intent.
See Sections 15206 (Statute of Frauds as applied to trust of real
property), 15207 (oral trust of personal property).

§ 15202, Trust property
15202. A trust is created only if there 1s trust property.
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Commert. Section 15202 is the same as Section 74 of the
Restatement (Second) of Trusts (1957). Section 15202 restates a
requirement of former Civil Code Sections 2221 and 2222 without
substantive change. See also Section 62 ("property” defined). For
additional comments concerning the nature of property required to form
4 trust, see Restatement (Second) of Trusts §§ 75-86 (1957),

§ 15203. Trust purpose

15203. A trust may be created for any purpose that 1s not
i1legal or against public policy.

Comment. Section 15203 restates former Civil Code Section 2220
without substantive change. See also Civil Code §§ 1667-1669
{unlawful contracts).

§ 15204. Trust for indefinite or general purposes

15204, A trust created for an indefinite or general purpose is
not invalid for that reason if it can be determined with reascnable
certainty that a particular use of the trust property comes within
that purpose.

Comment, Section 15204 is new, Under this section, a trust for
indefinite or general purposes may be created and enforced, even
though it is not limited to charitable purposes. This changes the
rule applicable under cases such as In re Estate of Sutre, 135 Cal.
727, 730, 102 P. 920 (1907). This section is not intended to affect
the law relating to the purposes for which a charitable trust may be

created.

§ 15205. Designation of bemeficiary
15205. {a) A trust, other than a charitable trust, is created

only if there is a beneficiary,

(b) The requirement of subdivision (a) is satisfied if the trust
instrument provides for either of the following:

(1) A beneficiary or class of beneficiaries that is ascertainable
with reasonable certainty or that is sufficiently described so it can
be determined that some person meets the description or is within the
class,

{(2) A graut of a power to the trustee or some other person to
select the beneficiaries based on a standard or in the discretion of
the trustee or other person.

Comment. Subdivision (a) of Section 15205 restates a requirement
in former Civil Code Sections 2221 and 2222 as it applied to private
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{(i{.e., noncharitable) trusts. As provided in subdivision (a), this
gection does not govern the beneficiary designations in charitable
trusts, This subject is left to case law. See Section 15002 (common
law as law of state).

Subdivision (b} continues the requirement of former Civil Code
Sections 2221 and 2222 that the beneficiary be d1ndicated with
“"reasonable certainty," but also permite trusts to describe a
beneficiary or class of beneficiaries in a less strict fashion so long
as it can be determined that someone satisfies the criteria in the
trust ingtrument. Under subdivision (b)(1l) the determination of the
class of beneficiaries can satisfy the requirements of this section if
the class is ascertainable presently or in the future. Subdivision
(B)(2) affords the settlor a greater degree of flexibility in creating
a trust. Under subdivision (b)(2), a disposition that would be valid
as a power of appointment will not fail just because it is made in
trust, Cf. In re Estate of Davis, 13 Cal. App. 2d 64, 68, 36 P.2d 584
{1936) (testamentary disposition in trust to distribute to somns and
grandchildren as trustee upheld as power of appointment).

§ 15206, Statute of Frauds

15206. A trust in relation to real property is not valid unless

evidenced by one of the followling methods:

(a) By a written instrument signed by the trustee, or by the
trustee's agent if authorized in writing to do so.

{b) By a written instrument conveying the trust property signed
by the settlor, or by the settlor's agent if authorized in writing to
do so.

{(c) By operation of law.

Comment. Section 15206 restates former Civil Code Section 852
without substantive change, Section 15206 alsc restates without
substantive change the former part of Code of Civil Procedure Section
1971 that related to trusts. See also Section 15003 (law relating to
constructive and resulting trusts remains unaffected).

§ 15207. Oral trust of personal property

15207. <(a) The existence and terms of an oral trust of persomal
property may be established only by clear and convincing evidence.

{b) The oral declaration of the settlor, standing alone, Iz not
sufficient evidence of the creatlion of a trust of personal property.

{¢) In the case of an oral trust, a reference in this division or
elsewhere to a trust instrument or declaration means the terms of the
trust as established pursuant te subdivision (a).

Comment. Subdivision (a) of Section 15207 codifies the rule
requiring clear and convincing evidence of the creation of an oral
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trust in personal property., See, e.g., Lefrooth v. Prentice, 202 Cal.
215, 227, 259 P. 947 (1927); Xobida v. Hinkelmann, 53 Cal. App. 2d
186, 188-93, 127 P.2d 657 (1942); HMonell v. College of Physicians &
Surgeons, 198 Cal. App. 2d 38, 48, 17 cal, Rptr. 744 (1961). Under
this rule circumstantial evidence is not gufficient. See Fahrney v.
Wilson, 180 Cal. App., 24 694, 696, 4 Cal. Rptr. 670 (1960).

Subdivision {b) provides a new requirement for the validity of
oral trusts. Under subdivision (b}, a delivery of personal property
to another person accompanied by an oral declaration by the transferor
that the transferee holds it 1Im trust for a beneficlary creates a
valid oral trust, Constructive delivery, such as by earmarking
property or recotrding It In the name of the transferee, is also
sufficient to conmply with subdivision (b).

Subdivision (e) is intended to facilitate application of trust
statutes to properly established oral trusts. Although Section 15400
provides that a trust 1s vrevocable unless the trust instrument
expressly makes it irrevocable, an oral trust may be shown to be
irrevocable pursuvant to this section.

Nothing in this section affects the law concerning constructive
trusts. See Sectlon 15003 and the comment theretc. Hence, in
appropriate circumstances, an attempted disposition of property that
fails to satisfy the requirements for an oral trust under Section
15207 may be remedied through the mechanism of a constructive trust.

§ 15208, Consideration

15208. Consideration is not required to create a trust, but a

promise to create a trust in the future is enforceable only if the
requirements for an enforceable contract are satisfied.

Comment. Section 15208 is drawn from Section 112.003 of the
Texas Trust Code. See Tex. Prop. Code Ann. § 112,003 (Vernon 1984).
This section supersedes the part of former Civil Code Section 2222(1)
which referred to consideration. For a provision relating to an
enforceable promise to create a trust, see Section 15200(e).

§ 15209, Exception to doctrine of merger

15209, If a trust provides for one or more successor
beneficiaries after the death of the settlor, the trust i1is not
invalid,  merged, or terminated in either of the following
circumstances:

(a) Where there is one settlor who 1s the sole trustee and the
sole beneficiary during the settlor's lifetime.

(b) Where there are two or more settlors, one or more of whom are
trustees, and the beneficial interest in the trust is 1n one or more

of the settlors during the lifetime of the settlors.
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Copment. Section 15209 restates the first sentence of former
Civil Code Section 2225 without substantive change. See also In re
Estate of Washburn, 11 Cal. App. 735, 746, 106 P. 415 (1909) (merger
of legal and equitable estates).

CHAPTER 2. RESTRICTIONS ON VOLUNTARY AND INVOLUNTARY TRANSFERS

§ 15300. BRestraint on transfer of income
15300, Except as provided in Sections 15304 to 15307, inclusive,

if the trust instrument provides that the beneficiary's interest in
income iz not subject to voluntary or I1nvoluntary transfer, the
Ebeneficiary’s interest in income under the trust may wnot be
transferred and is not subject to enforcement of a money judgment
until paid to the beneficlary.

Comment. Section 15300 continues the power of a settlor to
restraln transfer of the beneficiary's dinterest in income that was
provided in former Civil Code Section 867. The reference in former
Civil Code Section 867 to restraints during the life of the
beneficiary or for a term of years 1s not continued because it is
unnecessary. The settlor is free to impose a restraint for a term of
years under Section 15300,

For qualifications of the protection provided by Section 15300,
ece Sections 15304 (settlor as beneficiart) 152305 (~Tatm faw pbild ax
spousal support}, 15306 (claim for reimbursement of public support),
15307 (amount of income in excess of amount needed for education and
support subject to creditors' claims). Once the income is paid to the
beneficiary, it is subject to claims of creditors. Kelly v. Kelly,
11 cal. 24 356, 362-65, 79 P.2d 1059 (1938).

§ 15301, Restraint on transfer of principal
15301. (a) ©Except as provided in subdivision (b) and in
Sections 15304 to 15307, inclusive, if the trust instrument provides

that the beneficiary's Interest 1In principal 1s not subject to
voluntary or involuntary transfer, the beneficiary's Iinterest in
principal under the trust may not be transferred and is not subject to
enforcement of a money judgment until paid to the beneficiary.

{b) At the termination of the beneficiary’s interest in tﬁe
trust, after the last of the benefliciary's Interest In principal has
become due or payable to the beneficiary, a judgrent creditor may file
a petition under Sectiom 709.010 of the Code of Civil Procedure for an
order directing the trustee to satisfy the wmoney judgment out of the

the beneficiary's interest in principal. The court in its discretion
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may issue an order directing the trustee to satisfy all or part of the
Judgment out of the beneficlary's interest in prinmcipal.

Comment. Subdivision (a) of Section 15301 makes clear that a
restraint on voluntary or involuntary transfer of principal is wvalid.
This rule 1s consistent with the result in several California cases.
See Seymour wv. McAvoy, 121 Cal. 438, 444, 53 P, 946 (1898) {(creditor
could not reach contingent remainder); San Diego Trust & Sav. Bank v.
Heustis, 121 Cal., App. 675, 683-84, 694-97, 10 P.2d 158 (1932) {where
husband was income and remainder beneficiary, estranged wife could not
reach trust funds for support); Coughran v. First Nat'l Bank, 19 Cal.
App. 2d 152, 64 P.,2d 1013 (1937) {(in an action to quiet title,
attachment levied against beneficiary's contingent fractional interest
in trust property was held invalid). There was no clear holding under
former California law as to the wvalidity of disabling restraints on
transfer of trust principal by a vested remainder beneficiary.

Subdivision (b} permits a creditor to reach principal that is due
or payable to the beneficiary at the conclusion of the beneficiary's
interest in the trust, notwithstanding a spendthrift provision in the
trust. Under former California law, there was no decision determining
whether a judgment c¢reditor could reach principal held by the trustee
that was due or payable where the beneficiary's interest was subject
to a restrzint om transfer,

For qualifications of the protection provided by Section 15301,
see Sections 15304 (settlor as beneficiary), 15305 (claim for child or
spousal support), 15306 {(claim for reimbursement of public support),
15307 (amount of income in excess of amount needed for education and
support subject to creditors' claims). Where trust principal that was
subject to a restraint on transfer has been paid to the beneficiary,
it is subject to the claims against the beneficiary. See Kelly v.
Kelly, 11 Cal., 2d 356, 362-65, 79 P.2d 1059 (1938).

§ 15302. Trust for support
15302, Except as provided in Sections 15304 to 15307, inclusive,

if the trust instrument provides that the trustee shall pay income or
principal or both for the education or support of the beneficiary, the
beneficlary's interest In income or principal or both under the trust,
to the extent the income or primcipal or both 1s necessary for the
education or support of the beneficiary, may not be transferred and is
-not subject to the enforcement of a money judgment until paid to the
beneficiary.

Commerit. Section 15302 is the same in substance as Section 154
of the Restatement {(Second) of Trusts (1957), but is drafted to make
clear that the protection applies to the extent that a trust provides
for the education or support of the beneficiary and not only where the
trust provides solely for the payment of an amourt for education or
support. Section 15302 is consistent with prior California law. See
former Civil Code § 859; Seymour v, McAvoy, 121 Cal. 438, 442-44, 53
P. 946 (1898).
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For qualifications of the protection provided by Section 15302,
see Sections 15304 (settlor as beneficiary), 15305 {claim for child or
spousal support), 15306 (claim for reimbursement of public support),
15307 (amount of income In excess of amount needed for education and
support subject to creditors' claims).

§ 15303, Transferee or creditor cannot compel trustee to exercise
discretion; liabllity of trustee for payment to or for beneficiary

15303, (a) If the trust instrument provides that the trustee
shall pay to or for the benefit of a beneficiary s¢ much of the income
or principal or both as the trustee in the trustee's discretion sees
fit to pay, a tranferee or creditor of the beneficiary may nct compel
the trustee to pay any amount that may be paid only In the exercise of
the trustee's discretionm.

(b) If the trustee has knowledge of the transfer of the
beneficiary's interest or has been served with process In a proceeding
under Section 709.010 of the Code of Civil Procedure by a judgment
creditor seeking to reach the beneficiary's interest, and the trusteas
pays to or for the benefit of the beneficiary any part of the income
G priuCipel cual way wé paid uhdly in Lbue eagilise oL Lue tlusiee’s
discretion, the trustee is liable to the transferee or creditor to the
extent that the payment to or for the benefit of the beneficiary
impairs the right of the transferee or creditor. This subdivision
does not apply if the beneficiary's interest In the trust is subject
to a restraint on transfer that is valid under Section 15300 or 15301,

{(e) This section applies regardless of whether the trust
instrument provides a standard for the exercise of the trustee's
discretion.

(d).Nothing in this section limits any right the beneficiary may
have to compel the trustee to pay to or for the benefit of the
beneficiary all or part of the income or principal.

Comment. Subdivisions (a) and (b) of Section 15303 are drawn
from Section 155 of the Restatement (Second) of Trusts (1957), ard
 provide that a judgment creditor cannot compel the trustee of a
discretionary trust to pay any part of the discretionary trust income
or principal, although a judgment creditor may be able to reach any
payment the trustee does decide to make. Subdivisions (a) and (1) are
consistent with prior California law. See Canfield v, Security-First
Nat'l Bank, 13 Cal. 24 1, 30-31, 87 P.2d 830 (1939) (citing
Restatement of Trusts § 155); Alvis v. Bank of America, 95 Cal. App.
2d 118, 124, 212 P.2d 608 (19493,

~2]11-



Unlike Section 155 of the Restatement, Section 15302 applies
whether or not the trustee's discretion 1s subject to a standard., See
Section 15303(c). 7The Restatement provision applies only where the
trustee has Tuncontrolled discretion.” Accordingly, under Section
15303, even though the beneficiary of the trust could compel the
trustee to make payment pursuant to the standard set out in the trust
instrument, the transferee or creditor has no similar right tc compel
the payment. ‘

Subdivision (d} of Section 15303 makes clear that the section
does not affect or 1limit any right the bemeficiary (as distinguished
from a transferee or creditor of the beneficiary) may have to compel
payment., See Estate of Ferrall, 41 Cal. 2d 166, 258 P.2d 1009 (1953)
{whether fraud, bad faith, or an abuse of discretion has been
committed by trustees in refusing to make payments for the support of
the beneficiary of a discreticmary trust is subject to review by the
court). See also Estate of Miller, 230 Cal. App. 2d 888, 41 Cal.
Rptr, 410 (1964) (court required trustee to make payments to
beneficiary).

§ 15304. VWhere settlor is a beneficiary
15304, (a) If the settlor is a beneficiary of a trust created by

the settlor amd the settlor's interest is subject to a provision
restraining the wvoluntary or involuntary transfer of the settlor's
interest, the restraint is invalid against transferees or creditors of
the settlor. The invalidity of the restraint on transfer does not
affect the validity of the trust,

(b} If the settlor is the beneficiary of a trust created by the
settlor and the trust instrument provides that the trustee shall pay
income or principal or both for the education or support of the
beneficiary or gives the trustee discretion to determine the amoﬁnt of
income or principal or both to be paid to or for the benefit of the
settlor, a transferee or creditor of the settlor may reach the maximum
amount that the trustee could pay to or for the benefit of the settlor
under the trust instrument, not exceeding the amount of the settlor’s
proportionate contribution to the trust.

Comment., The first sentence of subdivision (a) of Section 15304
is the same in substance as Section 156(1) of the Restatement (Second)
of Trusts (1957). See the comments to Restatement § 156, Subdivision
{a} codifies the case-law rule applicable under former law. See,
e.g., Nelsonm v. California Trust Co., 33 Cal. 2d 501, 202 P.2d 1021
(1949), This section does not affect the protection of certain
pension trusts by Code of Civil Procedure Section 704.115, See
Section 82 ("trusts” defined to exclude trusts for the primary purpose
of paying pensions).
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Subdivision (b) is drawn from Section 156{(2} of the Restatement
(Second) of Trusts (1957). The limitation on the amount that may be
reached by transferees and creditors to the proportionate amount of
the settlor's contribution is drawn from Wisconsin law. See Wis.
Stat. Ann. § 701.06(6) (West 1981); see also the comments to
Restatement § 156,

A person who furnishes the consideration for the creation of a
trust is the settlor. McColgan v. Walter Magee, Inec., 172 Cal, 182,
155 P. 995 (1916) (beneficiary transferred assets into trust although
certain other persons could have prevented transfer by refusal to
consent); Parscal v. Parscal, 148 Cal. App. 34 1089, 1104, 196 Cal.
Rptr. 462 (1957) {child support enforceable against beneficiary's
interest in trust created bty beneficliary's employers under a
collective bargaining agreement with benefit credits according to the
amount contributed by employers to employee's account}.

15305, Claims for child or spousal support

15305. {a) As used in this section, "support judgment" means a
money judgment for support of the trust beneficlary's spouse or former
spouse or minor child,

(b) Subject to subdivision (d), if the beneficiary has the right
under the trust to compel the trustee to pay ilucome or prinmcipal or
both to or for the benefit of the beneficiary, the court may, to the
extent that the court determines it iIs equitable and reasonable under
the circumstances of the particular case, order the trustee to satisfy
all or part of the support judgment out of all or part of such
payvments as they become due, presently or in the future.

(e) Subject to cubdivision (d), whether or not the beneficiary
has the right under the trust to compel the trustee to pay income or
principal or both to or for the benefit of the bemeficiary, the court
may, to the extent that the court determines it is equitable and
reasonable under the circumstances of the particular case, order the
trustee to satisfy all or part of the support judgment out of all or
part of future payments that the trustee, pursuant to the exercise of
the trustee's discretion, determines to make to or for the bemefit of
the beneficiary.

(d) In the case of a judgment for the support of a minor child,
this section applies notwithstanding any provision iIn the trust
instrument., In the case of a judgment for support of a spouse or
former spouse, this section applies wunless the trust instrument

expressly provides otherwise.
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Comment., Section 15305 is drawn in part from a provision of
Wisconsin law relating to enforcement of child support. See Wis.
Stat. Ann. § 701.06(4) (West 1981). Section 15305 reflects the same
public policy as Section 157(a} of the Restatement (Second) of Trusts
{1957), except that subdivision (d) permits the trust instrument to
exempt the trust from enforcement of spousal support. To obtain
relief under Section 15305, the judgment creditor under the support
judgment must file a petition with the probate court under Section
709.010 of the Code of Civil Procedure. See Code Civ. Proc. § 709.010
(b).

Although a trust is a spendthrift trust or a trust for support,
the interest of the beneficiary can be reached in satisfaction of a
money judgment against the beneficiary for child or spousal support.
In some cases a spendthrift clause may be construed as not intended to
exclude the beneficiary's dependents. Even if the clause is construed
as applicable to claims of the dependents for support, it iIs against
public policy to give full effect to the provision. This policy i=s
subject to exception only in the case of spousal support if the trust
instrument expressly provides that the spendthrift provision applies
to spousal support; a provision in the trust 1s not effective to
exenpt the trust from enforcement of a judgmeunt for support of a minor
child, See subdivision (b}. As a general rule, the beneficiary
should not be permitted to have the enjoyment of the Interest under
the trust while neglecting to support his or her dependents. It is a
matter for the exercise of discretion by the court as to how much of
the amount payable to the beneficiary under the trust should be
applied for such support and how much the beneficiary should receive.
Even though the beneficiary's spouse has obtained an order directing
the beneficiary to pay a specified amount for support, the spouse
cannot compel the trustee to pay the full amount ordered unless the
court determines that {1t 15 equitable and reasonable under the
circumstances of the particular case to compel the trustee to make the
payment. The result is much the same as though the trust were created
not solely for the benefit of the beneficiary, but alse for the
benefit of the beneficiary's dependents. Cf. Estate of Johnstom, 252
Cal. App. 24 923, 927-30, 60 Cal. Rptr. 852 (1967) (discussion of
public policy in light of former Civil Code § 859). :

Section 15305 changes prior California law. Code of Civil
Procedure Section 709.010 formerly included a provision giving the
court discretion to divide periodic payments to a beneficiary from a
trust (including a spendthrift trust) between the beneficiary and the
person or persons entitled to child or spousal support from the
beneficiary, and the amount that could be applied to child or spousal
support was limited to the amount that could have been applied to
child or spousal support on a like amount of earnings. This provision
was removed by amendment from Section 709.010, leaving Section 15305
to govern this situation. Apart from the provision in Code of Civil
Procedure Section 709.010, <child or spousal support was mnot a
preferred claim under former law against the interest of a trust
beneficiary, and the support claimant was treated the same as any
other creditor. See, e.g., Estate of Lawrence, 267 Cal. App. 2d 77,
82-83, 72 Cal. Rptr. 851 (1968) (former wife); Canfield v. Security
First Nat'l Bank, 8 Cal. App. 2d. 277, 288-89, 48 P.2d 133 {(1935)
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(former wife); San Diego Trust & Sav. Bank v. Heustils, 121 Cal. App.
2d 675, 683-94, 10 P.2d 158 (1932) (estranged wife); Estate of
Johnston, 252 Cal. App. 24 923, 928-29, 60 Cal. Rptr. 852 (1967)
(minor child); but see Parscal v. Parscal, 148 Cal. App. 3d 1098,
1104-05, 196 Cal. Rptr., 462 (1983) (child support enforceable against
beneficiary’'s interest in trust created by beneficiary's employers
under a collective bargaining agreement where emplover's contributions
based on employee's hours of work). Cf. Estate of Lackmann, 156 Cal.
App. 24 674, 678-83, 320 P.2d 186 (1958) (state institution in which
beneficiary of a spendthrift trust was an inmate permitted to reach
the beneficlary's interest).
L

- § 15306, ILiability for public support

15306, (a) Notwithstanding any provision in the trust
instrument, if a statute of this state makes the beneficiary liable
for reimbursement of this state or a local public entity in this state
for public support furnished to the beneficiary or to the
beneficiary's spouse or minor child, upon petition te the court under
Section 709.010 of the Code of Civil Procedure by the appropriate
state or local public entity or public official, to the extent the
court determines it d1g equitable and reasonable under the
circumstances of the particular case:

(1) If the beneficiary has the right under the trust to compel
the trustee to pay income or prinecipal or both to or for the benefit
of the beneficiary, the court may order the trustee to satisfy all or
part of the 1liability out of all or part of such payments as they
become due, presently or in the future. _

(2) Whether or not the beneficiary has the right under the trust
to compel the trustee to pay income or principal or both to or for the
benefit of the beneficiary, the court may order the trustee to satisfy
all or part of the liability out of all or part of the future payments
that the trustee, pursuant to the exercise of the trustee's
discretion, determines to make to or for the benefit of the
beneficlary.

(3) If the beneficiary 1s a settlor or the spouse or minor child
of the settlor and the heneficiary does not have the right under the
trust to compel the trustee to pay income or principal or both to or
for the benefit of the beneficiary, to the eitenf that the trustee has

the right to make payments of Income or principal or both to or for
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the beneficiary pursuant to the exercise of the trustee's discretion,
the court may order the trustee to satisfy all or part of the

liability without regard to whether the trustee has then exercised or

may thereafter exercise the discretion in favor of the b::eficiary.

' {b) Subdivision (a) does not apply to any trust that {is
established for the benefit of an individual who has a disability that
substantially impairs the individual's ability to provide for his or
her own care or custody and constitutes a substantial handicap.

Comment. Section 15306 is drawn from Wisconsin law. See Wis.
Stat. Ann. § 701.06(5)-(5m) (West 1981). Subdivision (a) of Section
15306 1s generally consistent with oprier Califernia 1law which
permitted a state institution In which the beneficiary of a
spendthrift trust was an immate to reach the beneficiary's interest.
See Estate of Lackmann, 156 Cal., App. 2d 674, 678-83, 320 P.2d 186
(1958) (citing Restatement of Trusts § 157). This sectlion applies to
reimbursement for public support provided im the form of welfare
furnished to an individual who is not in an lastitution as well as aid
furnished while the individual is a resident of a state institutiom,
See, e.g., Welf, & Inst. Code §§ 903 (liability for support of minor
under order of juvenile court), 17403 (1iability for support of
indigent from public funds). However, subdivision (a) of Section
15306 makes clear that the state or local agency has the right to
reach the bheneficiary's interest for reimbursement of support provided
to the spouse or minor child of the beneficiary and subdivision (b)
limits the right of the state or a local agency to reach the
beneficiary's interest 1im welfare cases where the trust was
established to provide for the care of a disabled beneficiary who is
unable to provide for his or her own care or custody. This limitation
is intended to encourage potential settlors to provide in a trust for
the care or support of a disabled person without the risk that the
benefits of the trust will be taken to relmburse a public agency for a
minimal level of support provided by the public agency.

§ 15307. Income in excess of amount for education and support subject
to creditors’' claims

15307, If a trust instrument does not contain a valid direction
for accumulation of income, any Income in excess of the amount that is
or will be necessary for the education and support of the beneficiary,
and to which the beneficlary is entitled, may be applied to the
satisfaction of a money judgment agaimst the beneficiary.

Comment. Section 15307 restates Civil Code Section 859 without
substantive change. While Sections 15305 and 15306 permit only
certain preferred creditors to reach the beneficiary's interest in the
trust, Section 15307 permits an ordinary creditor to reach income
under limited clrcumstances, To obtain rellef under Section 15307,
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the judgment creditor must file a petition under Section 709.010 of
the Code of Civil Procedure. See Code Civ. Proc. § 709.010(b).

A station-in-life test is used to determine the amount necessary
for education and support under this section. See Canfileld v.
Security-First Nat'l Bank, 13 Cal. 2d 1, 21-24, 87 P.2d 830 (1939);
Magner v. Crooks, 139 Cal. 640, 642, 73 P, 585 (1903); Swith v. Smith,
51 Cal. App. 2d 29, 35-38, 124 P.2d 117 (1942); cf. Alvis v. Bank of
America, 95 Cal. App. 2d 118 122-24, 212 P, 2d 605_11949) (beneficiary
who had disappeared).

The California Supreme Court has rejected the more extreme New
- York cases, but has continued to embrace the station-in-life test
which considers factors such as the social background of the
beneficiary., See, e.g., Canfield v. Security-First Nat'l Bank, 13
Cal. 2d 1, 24-28, 87 P.2d 830 (1939). If the trustee has discretion
to determine the disposition of the trust income, the trustee may be
able to defeat the creditor's attempt to reach the excess income under
this section by reducing the amount to be paid to the beneficiary to
the amount determined by the court to be necessary for the support and
education of the beneficiary. See Estate of Canfield, 80 Cal, App. 2d
443, 450-52, 181 P.2d 732 (1947); E. Griswold, Spendthrift Trusts
§ 428 (2d ed. 1947).

Other provisions may permit a creditor of the beneficiary to
satisfy all or part of the creditor's claim out of all or part of the
payments of the income or principal as they fall due, preseutly or in
the future. See Sections 15305 (child or spousal support), 15306
(public support); see also Section 15304 (settlor as beneficiary).

§ 15308. Subsequent modification of court'’s order
15308. Any order entered by a court under Section 15305, 15306,
or 15307 is subject to modification upon petition of an iInterested

person filed in the court where the order was made.

Comment. Section 15308 is drawn from Wisconsin law. See Wis,
Stat. Ann. § 701.06(7) (West 1981}, See also Section 48 ("interested
person” defined).

& 15309, Disclaimer not a transfer

15309. A disclaimer or renunciation by a beneficiary of all or
part of his or her iInterest under a trust shall not be considered a
transfer under Section 15300 or 15301.

Comment. Sectlon 15309 is drawn from Wisconsin law. See Wis.
Stat, Ann. § 701.06(3) (West 1981).
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CHAPTER 3. MODIFICATION AND TERMINATION OF TRUSTS

§ 15500, Presumption of revocabllity

15400, Unless a trust is expressly made irrevocable by the trust
instrument, the trust is revocable by the settlor. This section
applies only where the settlor 1s domlciled in this state when the
trust is created, where the trust Iinstrument 1s executed 3In this
state, or where the trust Instrument provides that the law of this
state governs the revocability of the trust.

Comment. The first sentence of Section 15400 restates part of
the first sentence of former Civil Code Section 2280 without
substantive change. For the procedure for revoking a trust, see
Section 15401, See also Section 15402 (power to revoke includes power
to modify).

The second sentence of Section 15400 is a new provision that
1imits the application of the Califernia rule presuming revocability.
This recegnizes that settlors in other states who are not California
domiciliaries are not likely to be aware of the rule on revocability
in force in California, since almost all jurisdictions presume trusts
to be irrevocable umless the right to revoke is reserved. See 5 A.
Scott, The Law of Trusts § 581, at 3857 (3d ed., 1967).

§ 15401. Method of revocation by settlor
15401. (a) A trust that 1s revocable by the settlor may be

revoked in whole or in part by any of the following methods:

{1) By compliance with any method of reveocation provided in the
trust instrument.

(2) By a writing (other than a will) signed by the settlor and
delivered to the trustee during the lifetime of the settlor. If‘the
trust instrument explicitly makes the method of revocation provided in
the trust instrument the exclusive method of revocation, the trust may
not be revoked pursuant to this paragraph.

{(b) A trust may not be revoked by an attorney in fact under a
power of attorpey unless it 1is expressly permitted by the trust
ingtrument.

(¢) Nothing in this section 1limits the authority to modify or
terminate a trust pursuant to Section 15403 or 15404 in an appropriate
case,

(d) The wmanner of revocation of a trust revocable by the settlor
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that was created by an Instrument executed before July 1, 1987, is
governed by prior law and not by this section.

Comment. Subdivision {(a) of Section 15401 supersedes part of the
first sentence of former Civil Code Section 2280. The settlor may
revoke a revocable trust in the manner provided in subdivision (a)(2),
unless there is a contrary provision in the trust, This rule differs
from the case law rule under the former statute. See Rosenauer v.
Title Ins. & Trust Co., 30 Cal. App. 3d 300, 304, 106 Cal, Rptr. 321
(1973). The settlor may not revoke a trust by a will under
subdivision (a){2), even if the will purporting to revoke is delivered
to the trustee during the 1lifetime of the settlor., However the
settlor may revecke by will if the trust so provides, pursuant-to
subdivision (a2)}(1). See Restatement {Second) of Trusts § 330 comment
J €1957). )

Subdivision (b) 1s new. See also Yivil Code §§ 2400-2407
(Uniform Durable Power of Attorney Act), 2450-2473 (statutory short
form power of attorney)., Under subdivision (b), a provision in the
power of attorney permitting the attorney in fact to revoke the trust
1z 1ineffective wunless the trust Instrument expressly authorizes
revocation by the attorney in fact. See, e.g., Civil Code
§ 2467(a)(5) (provision in statutory power of attorney form permitting
exercise of principal's power to revoke).

Subdivision {(c¢) clarifies the -relation of this section to other
sections pernitting modification and termination of trusts.

Subdivision (d) preserves the prior law governing the manner of
revocation, Henra, 4f the priee providec tha mannor of Yaviaardon
the statutory method provided in subdivision (a) is not available,

E

§ 15402, Power to revoke includes power to modify

15402, Unless the trust instrument provides otherwise, if a
trust is revocable by the settlor, the settlor may modify the trust by
the procedure for revocatiom.

Comment. Section 15402 is new and codifies the general rule that
a power of revocation implies the power of modification. See Helfetz
v. Bank of America Nat'l Trust & Sav. Ass'n, 147 Cal. App. 2d 776, 305
P.2d 579 (1957); Restatement (Second) of Trusts § 331 comment g
(1957). An unrestricted power to modify may also include the power to
rewvoke a trust., See Heifetz v, Bank of America Nat'l Trust & Sav,
Ass'n, supra; Restatement {Second) of Trusts § 331 comment h. See
alsc Sections 15600 (trustee's acceptance of modification of trust),
15601 (trustee's rejection of modification of trust).

§ 15403. Modification or termination of irrevocable trust by all
beneficiaries

15403, (a) Except as provided im subdivision (b), if all

beneficiaries of an dirrevocable trust consent, they c¢an compel
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mo“ifiecation or termination of the trust upon petition to the court.
(b} If the continuance of the trust is necessary to carry out a
material purpose of the trust, the trust cannot be modified or
terminated unless the court, in its discretion, determines that the
reason for doing so under the circumstances outweighs the interest in
accomplishing a material purpose of the trust. Under this section,
the court does not have discretion to permit termination of a trust
that is subject to a valid restraint on transfer of the beneficiary's
interest as provided in Chapter 2 (commencing with Section 15300).

Comment. Section 15403 1is drawn from Section 337 of the
Restatement ({Second) of Trusts (1957). Unlike the Restatement,
however, subdivision (b) gives the court some discretion in applying
the material purposes doctrine except in situations where transfer of
the beneficiary's interest is restrained, such as by a spendthrift
provision. See Section 15300 (restraint on transfer of beneficiary's
interest). Section 15403 permits termination of an irrevocable trust
with the consent of all beneficlaries where the trust provides for
successive beneficiaries or postpones enjoyment of a beneficiary's
interest. The discretionary power provided in subdivision (b) also
represents a change in the California case-law rule. See, e.g.,
Moxley v. Title Ins. & Trust Co., 27 Cal. 2d 457, 165 P.2d 15 (1945).
Section 15403 is intended to provide some degree of flexibility in
applying the material purposes doctrine in situations where transfer
of the beneficiary's 1uterest is not restrained, For provisiocus
governing judicial proceedings, see Section 17200 et seq. For
provisions vrelating to obtaining consent of persons under an
incapacity, see e.g., Civil Code §§ 2450, 2467 (statutory form of
durable power of attormey); Prob. Code §§ 2580 (comservator)}, 15405 &
17208 (appointment of guardian ad litem). See also Sections 15406 (no
conclusive presumption of fertility), 15407 {effect of disposition in
favor of "heirs" or "next of kin" of settlor}). For provisions
governling modification and termination of trusts where the consent of
all bemeficiaries cannot be obtained, see Sections 15409 (trust with
uneconomically low principal) and 15410 {(modification or termimation
by court order in changed circumstances). Subdivision (a) limits the
application of this section to irrevocable trusts since if the trust
is revocable by the settlor, the method of revocation is governed by
Section 15401. Compare Sectlon 15404 (medification or termination by
settlor and all beneficiaries).

§ 15404, Modificatlon or termination by settlor and all beneficiaries
15404. (a) If the settlor and all beneficlaries of a trust

consent, they can compel the modification or termination of the trust,
(b) If any beneficiary does not comsent to the modification or

termination of the trust, wupon petition toe the court the other
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beneficiaries, with the consent of the settlor, can compel a
modification or a partial termination of the trust if the interests of
the beneficiaries who do not consent are not substantizlly impaired.

Comment, Section 15404 i1is drawn from Section 338 of the
Restatement (Second) of Trusts (1957). Subdivision (a) restates the
substance of the rule formerly provided by the second sentence of the
second paragraph of Civil Code Section 771 and supersedes part of
former Civil Code Section 2258(a). A trust may be modified or
terminated pursuant to this section without court approval, but a
court order may be sought by petition under Section 17200, A
revocable trust way be wodified or terminated pursuant to this
section, as in a case where the method of modification or revocation
specified in the trust is found to be overly restrictive. See Section
15401; compare Section 15801 (consent by beneficiary of revocable
trust). However, nothing Im this section affects the right of a
settlor to revoke or modify a revocable trust under Section 15401,
For provisions relating to obtaining consent of persons under an
incapacity, see, e.g., Civil Code §§ 2450, 2467 (statutory form of
durable power of attornmey); Prob. Code §§ 2580 (comservator), 15405 &
17208 (appointment of guardian ad litem). See also §§ 15406, 15407,
A trust may be modified or terminated under this section regardless of
any provision in the trust restraining transfer of the bensficlary's
interest and regardless of whether its purposes have been achieved.
See Restatement (Second) of Trusts § 338 comments b-d.

§ 15405, Guardian ad litem
15405, For the purposes of Section 15403 and 15404, the consent

of a beneficiary who is lepgally incapacitated, unascertained, or
unborn may be given in proceedings before the court by a'guardian ad
litem, if 1t would be appropriate to de so. In such a case the
guardian ad litem may rely on general family benefit acceruing to
living members of the beneficiary's family as a basis for approving a
nmodification or termination of the trust.

Comment. Sectlon 15405 recognizes that, where appropriate, a
guardian ad litem may give consent to modification or termipation om
behalf of certain incapacitated beneficiaries. The second sentence of
this section permits a non~pecuniary quid pro quo as a basis for
protecting the interests of the beneficiaries represented by the
guardian ad litem. This provision 1s drawn from Wisconsin law. Wis.
Stat. Ann. § 701.12(2) (West 1981), Under this rule, the guardian ad
litem may rely on the assumption that a benefit conferred on potential
parents will ultimately benefit a child who might be born into the
family. On the quid pro quo doctrine generally, see Hatch v. Riggs
Nat'l Bank, 361 F.2d 559 (D.C. Cir. 1966).
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§ 15406. No conclusive presumption of fertility

15406. In determining the class of beneficlaries whose counsent
1s necessary to modify or terminate a trust pursuant to Section 15403
or 15404, the presumption of fertility is rebuttable,

Comment. Section 15406 abandons the "fertile octogenarian”
doctrine as applied in the context of trust terminmation. Under this
section, the way is open for the court to approve a termination where
the possibility of the ©birth of additional beneficiaries 1is
negligible. See Restatement (Second) of Trusts § 340 comment e
(1957). Section 15406 thus adopts the modern view that fertility may
not be a realistic igsue or is subject to proof. See 4 A, Scott, The
Law of Trusts § 340.1, at 2714 (3d ed, 1967). This section rejects
the California case-law rule. See Fletcher v. Los Angeles Trust &
Sav. Bank, 182 Cal, 177, 187 P. 425 (1920); Wogman v. Wells Fargo Bank
& Union Trust Co., 123 Cal. App. 2d 657, 267 P.2d 423 (1954).

§ 15407, Effect of disposition in favor of "heirs” or "next of kin”
of settlor

15407. (a) Except as provided in subdivision (b), in determining
the class of beneficlarles whose consent 1s necessary to modify or
terminate a trust pursuant to Section 15404, a disposition of
principal in favor of a class of persons described only as "heirs" or
"next of kin" of the settlor, or using other words that describe the
class of all persons whoe would take under the rules of intestacy, does
not create a beneficial interest in such persons,

{b) Subdivision (a} does not apply to & beneficiary who would be
entitled to receive a distribution of principal if the settlor died om
the date the trust is sought to be modified or terminated.

Comment, Section 15407 reinstates a limited form of the doctrine
of worthier title. This section is drawn from New York law. See N.Y,
Est. Powers & Trusts Law § 7-1,9(b) (McKinney 1985). VUnder this
section the consent of unborn persons who might constitute the class
of helrs or next of kin of the settlor need not be obtained for the
settlor to terminate an otherwise irrevocable trust. The limitation
in subdivision (b) is designed to protect beneficiaries in the class
of heirs or next of kin whose interests are likely to materialize, and
to implement the probable Intent of the settlor.

§ 15408. Termination of trust; trustee's powers on termination

15408. <{a) A trust terminates when any of the following occurs:
(1) The term of the trust expires.
(2) The trust purpose is fulfilled.
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(3) The trust purpose becomes unlawful.

(4) The trust purpose becomes impossible to fulfill.

(5) The trust is revoked.

(b} On termination of the trust, the trustee continues to have
the powers needed to wind up the affairs of the trust. '

Comment. Subdivision (a) of Section 15408 1ists the ways in
which trusts typically may terminate. Paragraph (1) is a new
statutory provision that codifies a case-law rule. See In re Estate
of Hanson, 159 Cal. 401, 405, 114 P, 810 (1911); Restatement {Second)
of Trusts § 334 (1957). Paragraphs (2), (3), and (4) restate former
Civil Code Section 2279 without substantive change. Paragraph (5) is a
new statutory provision.

Subdivision (b) is a new provision that makes clear that even
though the trust has terminated, the trustee retains limited powers
needed to wind up the affairs of the trust. For other provisions
relating to trustees’ powers, see Section 16200 et seq.

§ 15409, Trust with uneconomically low principal

15409. <{(a) On petition by a trustee or a beneficlary, if the
court determines that the fair market wvalue of the principal of a

trust _hqs_become 80 low in relation to the cost of administration that

\.untinuaf;;‘cn .;ai" Lhi ticel Lidir Il calillis tvamm Will delcuei us
substantially impair the at':complishment. of its purposes, the court
may, in its discretion amd in a manmer that conforms as neerly as
possible to the intention of the settlor, order any of the following:

{1) Termination of the trust.

(2) Modification of the trust.

(3) Appointment of a new trustee.

(b) Notwithstanding subdivision (a), if the trust principal does
not exceed $20,000 in value, the trustee has the power to terminate

the trust.
(c) The existence of a spendthrift or similar protective
provision in the trust does not prevent application of this sectionm.

Comment., Subdivisions {(a) and (c) of Section 15409 restate
without substantive change subdivisions (a) and (d) of former Civil
Code Section 2279.1 and subdivisions (a) and (d) of former Probate
Code Section 1120.6. For provisions governing judicial proceedings,
see Section 17200 et seq. See also Section 13800 (limits om rights of
beneficiary of revocable trust).

Subdivision {(b) is a mnew provision that gives the trustee the
power to terminate a trust with a principal value of $20,000 or less.
Jo such case, the trustee need not seek court approval for termination
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of . the trust; the presumption 1s established that a $20,000 trust is
inherently uneconomical. A trustee has discretion, however, to seek
court approval under Secticnm 17200(b)(5) (approval of trustee's
accounts), and even in a case where the trustee has determined to
terminate the trust under subdivision (b), the trustee may seek
instructions on the correct manner of distributing the trust
property. See Sectione 15411 (disposition of property upom
termination), 17200(b)(4) (determining to whom property passes on
termination).

§ 15410. Modification or termination in changed circumstances

15410, (a) On petition of a trustee or beneficiary, the court
may modify the admipistrative or dispositive provisions of the trust
or terminate the trust if, owing to cilrcumstances nuot known to the
settlor and not anticlpated by the settlor, the continuation of the
trust under its terms would defeat or substantially dimpair the
accomplishment of the purposes of the trust, In such a case, if
necessary to carry out the purposes of the trust, the court may order
the trustzc to do acts that are not authorized or are forbiddem by the
trust lnstrument.

(b) The court shall consider a spendthrift or similar protective
provision in the trust as a factor in making i1ts decision whether to
modify or terminate the trust, but the court is not precluded from
exercising its discretion to modify or terminmate the trust solely
because of a spendthrift or simlilar protective provision.

Comment. Subdivision (a) of Section 15410 is drawn from Sections
167 and 336 of the Restatement (Second) of Trusts (1957). Subdivision
(b) 1s drawn from a provision of the Texas Trust Code. See Tex. Prop.
Code Ann. § 112.054 (Vernon 1984). See also Sections 15800 (I1imits on
rights of beneficiary of revocable trust), 16201 (power of court to
relieve trustee from restrictions on powers). Modification of the
dispositive provisions of a trust for the support of a beneficiary may
be appropriate, for example, im a case where the beneficiary has
become unable to support himself or herself due to poor health or
serious injury. See, e.g., Whittingham v. California Trust Co., 214
Cal. 128, 4 P.2d 142 (1931). See also Civil Code § 726 (accelerated
distribution of accumulations to destitute beneficlaries).

§ 15411, Disposition of property upon termination
15411. At the termination of a trust, the trust property shall

be disposed of as follows:
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(a) In the case of a trust that is revoked by the settlor, as
directed by the settlor.

(b) In the case of a trust that 1s terminated by the consent of
the settlor and all beneficiaries, as agreed by the settlor and all
beneficiaries.

{¢) In any other case, as provided in the trust instrument or in
a manner directed by the court that conforms as nearly as possible to
the intention of the settlor as expressed in the trust instrument, If
. a trust is terminated by the trustee pursuant to subdivision (b) of
'Section 15409, the trust property shall be distributed as determined

by the trustee pursuant to this subdivision.

Comment . Section 15411 1is new. Subdivisions (a) and (b)
recognize that the persons holding the power to modify a trust have
the power to direct the manner of distribution of property upon
termination. See Section 15402 (power to revoke includes power to
modify), 15403 (termination by all beneficisries), 15404 (termination
by settlor and all beneficiaries). Subdivision (a) supersedes the
part of former Civil Code Section 2280 relating to disposition of
property upon revocation.

Subdivision (e) applies to the «cases mot described in
"‘1‘41‘.’18*0 (a) and (h) QLLJ:-JP--\..-, ( \ fn Amare 2 ...“L Frrm
former Civil Code Section 2279.1(t) and former “*Brobate Code Section
1120.6(b), which applied to termination of trusts with uneconomically
low prineipal. Subdivision (c) also supersedes former Civil Code
Section 864 (disposition of real property upon failure or termimation
of trust). Subdivision (c) applies to cases where ' the  trust
terminates under its own terms, such as the expiration of a term of
years or the occurrence of an event. See Section 15408(a)(1)-(2).
Subdivision (c¢) also applies to cases where the trust 1s terminated
pursuant to & court order without the consent of the settlor and
beneficiaries. See, e.g., Sections 15408(a)(3) (termipation where
trust purpose becomes unlawful), 15408(a){(4) (termination where trust
purpose becomes impossible to fulfill), 15409 (termination of trust
with uneconomically low prinecipal), 15410 (termination in changed
circumstances). The last sentence of subdivision (c) provides for its
application in a case where a trustee has terminated a trust having a
principal value of $20,000 or less pursuant to Section 15409(b).

In appropriate circumstances, distributions on termination of a
trust may be made to a custodian for a minor under the Uniform
Transfers to Minors Act. See Sections 3905 (transfer authorized im
trust), 3906 (other transfer by trustee).

§ 15412. Conmbination of similar trusts

15412, If the terms of two or more trusts are substantially

similar, on petition of a trustee or beneficiary, the court, for good

-225-



cause shown, may combine the trusts if the court determines that
administration as a single trust will npot defeat or substantially
impair the accomplishment of the trust purposes or the interests of
the beneficlaries.

Comment., Section 15412 supersedes former Probate Code Section
1133, Unlike former law, Section 15412 applies to living trusts as
well as testamentary trusts, In addition, a living trust and a
testamentary trust may be combined under Section 15412, Trusts may be
combined pursuant to Section 15412 only upon a petition pursuant to
Section 17200(a) and (b)(14). See also Section 15800 (limits on
rights of beneficiary of revocable trust). The requirement in former
Probate Code Section 1133 that the trusts be "substantially identical”
has been <changed to "substantially similar.” The reference to
gubstantiaily impairing is also new; former Probate Code Sectionm 1133
referred only to "impalring” the interests of beneficiaries. The
former requirement that the combination be consistent with the intent
of the settlor and facilitate administration of the trust 1is
superseded by the requirement that the combination may not defeat or
substantially impair accomplishment of trust purposes.

§ 15413, Division of trusts
15413. On petition of a trustee or beneficiary, the court, for

good cause shown, may divide a trust into two or more separate trusts,
if the court determines that dividing the trust will not defeat or
substantially impair the accomplishment of the trust purposes or the
 interests of the beneficiaries.

Comment. Section 15413 supersedes the authority to divide trusts
in subdivision (2)(14) of former Probate Code Section 1138.,1. The
former rule required the cousent of all parties in interest, whereas
Section 15413 provides a standard intended to protect the interests of
beneficiaries without necessarily requiring their comsent, Division
of a trust may be appropriate, for example, In a situation where
different wembers of a family desire thelr own separate trusts because
of a disagreement or where a beneficiary has moved to a different part
of the country. For provisions governing judicial proceedings, see
Section 17200 et seq., See also Section 15800 (limits on rights of
beneficiary of revocable trust).
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PART 3. TRUSTEES AND BENEFICIARIES
CHAPTER 1., TRUSTEES

Article 1. General Provisions

§ 15600. Acceptance of trust by trustee

15600. {(a) The person named as trustee may accept the trust, or
a modification of the trust, by one of the following methods:

(1) Signing the trust instrument or the trust i1nstrument as
modified, or signing a separate writtemn acceptance,.
| (2) Knowingly exercising powers or performing duties under the
trust instrument or the trust Iinstrument as modified, except as
providéd in subdivision (b).

(b) In a case where there is an immediate risk of damage to the
trust property,lthe perscn named as trustee. may act to preserve the
trust property without accepting the trust or a modification of the
trust, if within a reasonable time after acting the person delivers a
written rejection of the trust or the modification of the trust to the
settlor or, if the settlor is dead or incompetent, to a beneficlary.
This subdivision does not impose a duty on the person named as trustee
to act.,

Comment. Subdivision (a) of Section 15600 is a new provision
drawn from the Indiana Trust Code. See Ind. Code Ann.
§ 30-4-2-2(a)-(b)} (West 1979). Subdivision (a) supersedes part of the
introductory clause and subdivision (1) of former Civil Code Section
2222 and part of former Civil Code Section 2251. The provision in
subdivision (a)(2) for acceptance of the trust by acts of the person
named as trustee is consistent with case law. See, e.g., Heitman v.
Cutting, 37 Cal. App. 236, 238, 174 P. 675 (1918). See also former
Civil Code § 2258 (trustee of revocable trust to follow directiomns of
settlor acceptable to trustee).

Subdivision (b} is a new provision drawn from the Indiana Trust
Code. See Ind. Code Ann. § 30-4-2-2(d) (West 1979). The last
sentence makes clear that the authority to act in an emergency does
oot impose a duty to act, The intention of this subdivision is to
permit the person named as trustee to act in an emergency without
being considered to have accepted the trust under the rule set out in
subdivision (a)(2). See also Section 15601 (rejection of trust).

The rules governing acceptance of the trust at the commencement
of the trust apply by analogy to acceptance of a modification of the
trust. Thus, for example, a trustee is not subject to liability for
breach of a new duty imposed through a modification of the trust
unless the trustee signs the trust as modified or a separate
acceptance under subdivision (a)(1) or performs the new duty under
subdivision (a)(2).
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§ 15601. Rejection of trust; nonliability of person who rejects trust

15601, {(a) A person named as trustee may in writing reject the
trust or a modification of the trust.

(b) If the person named as trustee does not accept the trust or a
modification of the trust by a method provided in subdivision (a) of
Section 15600 within a reasonable time after learning of being named
as trustee or of the modification, the person has rejected the trust
or the modification.

(c) A person named as trustee who rejects the trust or a
modification of the trust is not liable with respect to the rejected
trust or modificatiomn.

Comment. Section 15601 is 2 new provision drawn from the Indiana
Trust Code. See Ind. Code Ann. § 30-4-2-2(c). Section 15601
supersedes former Frobate Code Section 1124 which provided for
rejection of certaln testamentary trusts by filing a writing with the
court clerk. Under this section, a trustee may reject new duties
without having tc resign as trustee. However, if a modification is
rejected, the trustee remains subject to the duties and liabilities
under the trust as it existed before the modification. The provision
in subdivision (¢) that a trustee who rejects the trust is not liable
is consistent with Sections 16000 (duty to administer trust upon
acceptance) and 16400 (violation of duty is breach of trust). See
also Sections 15660 (appointment of trustee to £fill vacancy),
17200(b)(10) (petition to appoint trustee). The appropriate recipient
of the written rejection depends upon the circumstances of the case.
Ordinarily, i1t -would be appropriate to give the rejection to the
perscn who Informs the person of the proposed trusteeship. If
proceedings involving the trust are pending, the rejection could be
filed with the court clerk. In the case of a person named as trustee
of a revocable 1iving trust, it would be appropriate to give the
rejection to the settlor. In any case it would be Lest to give notice
of rejection to a beneficlary with a present interest in the trust
since the beneficiary would be motivated to seek appointment of a new
trustee.

§ 15602, Trustee's bond
15602, (a) A trustee is not required to give 2 bond to secure

performance of the trustee's duties, unless eny of the following
circumstances occurs:

(1) A bond is required by the terms of the trust.

(2) Notwithstanding a waiver of a bond in the trust inétrument, a
bond is found by the court te be necessary to protect the inferests of

beneficiaries.
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(3) An individual who is not named as a truétee in the trust
instrument is appointed as a trustee by the court.

(b) Notwithstanding & provision inm the trust instrument, the
court may excuse a- requirement of a bond, reduce or increase the
amount of a bond, release a surety, or permit the substitution of
another bond with the same or different sureties. - |

{(c) If a bond is required by the court, it shall be filed or
served and shall be in the amount and with sureties and 1iabilities
ordered by the court.

(d) Except as otherwise provided in the trust instrument or
ordered by the ceurt, the cost of the bond ghall be charged against
the trust. ‘

(e} Only trustees who are individuals may -be required to give a
bond, notwithstanding a contrary provision in the trust instruﬁeht. '

Comment, Subdivisions (a)-(c) of Section 15602 are drawn Ffrom
Section 7-304 of the Uniform Probate Code (1977). Subdivision (a2)(3)
restates part of former Probate Code Section 1127 without substantive
change, except that subdivision (a)(3) applies only to an individual
trustee who is. mot pamed or nominated griginal Or . SUCCESSor
t*usten in t*o ‘trnst Trsffiment. §oa’ g1iF ooiud Reni 1ECAZ NGy In

Pfice “of trustee), 15660 ° {appointment of E%ﬁs%ee to £111 vacancy).
In other respects this section supersedes former Probate Code Sections
1127 {(bond of trustee named by ecourt) amd 1127.5 (exception for
substitute or successor trustee that 1is charitable corporation).
Subdivision (d)} supersedes the second sentence of former Probate Code
Section 1127. Subdivision (e) makes clear that corporate trustees are
not required to give a bond., This restates part of former Probate
Code Sections 480 and 481 without substantive change.

§ 15603, Certificate of trustee B , :

15603. On application of the trustee, the court clerk shall
iasue a certificate that the trustee is a duly appointed and acting
trustee under the trust if the court file shows the incumbency of the

trustee.

Comment. Section 15603 restates former Probate Code Section
1130.1 without substantive change and expands the former provision to
cover living trusts.
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Article 2. Cotrustees

§ 15620, Actions by cotrustees

15620, Except as otherwise provided in the trust instrument, a
power vested In two or more trustees may only be exercised by their
unanimous acticom.

Comment. Section 15620 restates former Civil Code Section 2268
without substantive change and supersedes the first part of former
Civil Code Section 860, See also Section 16402 (trustee's llability
to beneficiary for acts of cotrustee). Section 15620 alsc supersedes
the part of former Civil Code Section 2240 relating to consent by
cotrustees as to deposit of securities in a securities depository.

§ 15621, Vacancy in office of cotrustee

15621, Unless otherwise provided in the trust instrument, if a
vacancy occurs in the office of a cotrustee, the remaining cotrustee
or cotrustees may act for the trust as if they are the only trustees.

Comment. Section 15621 supersedes the second part of former
Civil Cod2 Section 860 and former Civil Code Section 2288. Under this
section, a vacancy in the office of a cotrustee is disregarded in the
operation of the trust so long as there is at least one trustee
remaining. If the trust provides for majority rule, the remaining
trustees act by majority vote of thelr number, even though the number
of trustees constituting a majority is now less than before the
vacancy occurred. In effect, the vacant positions are not counted in
determining a quorum or in determining the number constituting a
majority, This rule is subject to contrary provision in the trust
instrument, as noted in the 1ntroductory clause. See also Sections
15643 (vacancy in office of trustee), 15660 (appointment of trustee to
f111 vacancy).

§ 15622, Tempora:j incapacity of cotrustee

15622. Unless otherwise provided in the trust instrument, if a
cotrustee is umavallable to perform the duties of the cotrustee
because of absence, 1illness, or other temporary incapacity, the
reraining cotrustee or cotrustees may act for the trust when necessary
to accomplish the purposes of the trust or to aveid irreparable injury
to the trust property as if they are the only trustees.

Comment. Section 15622 is a new provision that is intended to
deal with the problem that may arise where a cotrustee is temporarily
unable to fulfill its duties but the office of trustee is not vacant
as under Section 15621. See also Section 17200(b){2) (court
determination of existence or nonexistence of power, duty, or right),
{b)}(6e) (court instructions to trustee).
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Article 3. Resigoation and Removal of Trustees

§ 15640, Resignation of trustee

15640. (a) A trustee who-haa accepted the trust may resign only
by one of the following methods: '

(1) As provided in the trust instrument,.

(2) In the case of a revocable trust, with the consent of the
person holding the power to revoke the trust.

(3) In the case of a trust that is not revocable, with the
congent of all adult beneficlaries who are receiving or are entitled

'to receive income under the trust or to recelve a distribution of
principal if the trust were terminated at the time consent is sought.

(4) Pursuant to a courf order obtaired as provided in subdivision
(b). '

(b) On petition of the trustee,r the court shall accept the
trustee's resignation. The court may also make any orders necessary
for the preservation of the trust property, including the appointment

.of a receiver or a temporary trustee.

- Comment. Subdivisions (a){(1), (a)(3), and (a)(4) of Section
15648%ve similar to Section 106 of the Restatement {Second) of Trusts
(1957), except that the class of persons whose cousent is needed under
subdivision (a)(3) 1s more restricted. For a provision pgoverning
acceptance of the trust, see Section 15600. Subdivision (a){1)
continues part of the second sentence of former Probate Code Section
1138.8 without substantive change. Subdivision (a)(2) 1s a new
provigsion that recognizes that the person holding the power to revoke
a revocable trust has control over the trust rather than. the
beneficiaries. See Section 15800. Subdivision (2)(3) supersedes
former Civil Code Section 2282(d) which permitted discharge from the
trust with the consent of "the beneficiary, 1if the beneficiary has
capacity to contract.” For provisions relating to consent by
beneficiaries under an incapacity, see, e.g., Civil Code §§ 2450, 2467
(statutory form of durable power of attorney); Prob. Code §§ 2580
(conservator), 17208 (guardian ad litem). Subdivision (a)(4) restates
the authority of the court under former law. See former Civil Code
§§ 2282(e), 2283; former Prob. Code §§ 1125.1, 1138.1(a)(9), 1138.8.
Under subdivision {(a)(4) the court has authority to accept a
resignation regardless of whether the trust provides a manner of
resignation. Former Probate Code Sectfon 1138.8 permitted the court
to act where the trust was silent. '

The provision that the trustee's resignation shall be accepted by
the court in subdivision (b) restates part of the last sentence of the
first paragraph of former Probate Code Section 1125.1 and part of the
third sentence of former Probate Code Section 1138.8. The authority
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for protective orders in subdivision (b) restates part of the last
sentence of the first paragraph of former Probate Code Section 1125.1
and part of the third sentence of former Probate Code Section 1138.8.
See also Section 17206 (general authority to make necessary orders).
For the procedure applicable to proceedings under subdivision (b), see
Section 17200 et seq. See also Section 17200(b)(11) (petition to
accept resignation of trustee).

§ 15641, Liability of resigning trustee
15641. The 1liability for acts or omissions of a resigning

trustee or of the sureties on the trustee's bond, 1if any, 1is not
released or affected in any manner by the trustee's resignation.

Comment. Section 15641 restates the first part of the second
paragraph of former Probate Code Section 1125.1 and the first part of
the last sentence of former Probate Code Section 1138.8 without
substantive change. Section 15641 also supersedes the provislions of
former Civil Code Section 2282 relating to discharge of trustees from
1iability. See also Sections 16460 (limitations on proceedings
against trustee), 16461 (exculpation of trustee).

§ 15642. Removal of trustee

15642, {a) A trustee may be removed in accordance with the trust
instrument or by the court on its own motion or on petition of a
cotrustee or beneficiary.

(b) The grounds for removal of a trustee by the court include the
following:

(1) Where the trustee has committed a breach of the trust.

(2) Where the trustee 1s insolvent or otherwlse unfit to
administer the trust.

(3) Where hostility or lack of cooperation among cotrustees
impairs the administration of the trust.

(4) Where the trustee fails or declines to act.

(5) For other good cause.

(c) If it appears to the court that trust property or the
interests of a beneficiary may suffer loss or injury pending a
decision on a petition for removal of a trustee and any appellate
review, the court may, on its own motion or on petition of a cotrustee
or beneficiary, compel the trustee whose removal is sought to

surrender trust property to a cotrustee or to a recelver or temporary
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trustee. The court may alsc suspend the powers of the trustee to the
extent the court deems necessary,

Comment. Subdivision (a) of Section 15642 is the same in
substance as Section 107 of the Restatement (Second) of Trusts
(1957). The authority of the court to remove trustees continues
authority found in former law. See former Civil Code §§ 2233, 2283;
former Prob. Code §§ 1123.5, 1138.1(a)(10). The recognition that the
trustee may be removed as provided in the trust instrument is new.
See Restatement (Second) of Trusts § 107 comment h (1957)., The
authority for removal on the court's own motion is drawn from the
third sentence of former Probate Code Section 1123.5. For the
procedure applicable to judicial removal proceedings, see Section
17200 et seq. See also Section 17200(b)(10) (petition to remove
trustee).

The statement of grounds for removal of the trustee by the court
ie drawn from the Texas Trust Code and the Restatement. See Tex.
Prop. Code Ann. § 113.082(a) (Vernon 1984); BRestatement {Secound) of
Trusts § 107 comments b-d {1957). Paragraphs (1) and (2) of
subdivision (b) supersedes parts of former Civil Code Sections 2233
and 2283 and part of the first sentence of former Probate Code Sectiom
1123.5. The general language relating to a trustee being otherwise
unfit to administer the trust subsumes the reference in former Sectlion
1126 to a trustee who 1is incapable of acting. Paragraph (3) of
subdivision (b) continues part of the third sentence of former Probate

Lode _Section 1123.5 without substantive change, except that the
' f’r"f“r““"“ +a "'111 Fgfﬂ’f‘n»" #er nmfﬁi’m# -n.-i§ ‘Pl'-ﬂ‘!i!‘r“‘l'ﬁ" 7'4?41 "'hAr-f#‘f-f'l-w

-and “the word “continued” has been omitted since the test 1s whether

the administration of the trust is impaired. Paragraph (4) of
subdivision (b) continues part of the first sentence of former Probate
Code Section 1126 and part of the first sentence of former Probate
Code Section 1138.9 without substantive change. Paragraph (5) of
subdivision (b) continues authority found in former Probate Code
Sections 1126 and 1138.9.

Subdivision (c) continues former Probate Code Section 1138.2
without substantive chenge and restates former Probate Code Section
1123.6 without substantive change. See also Section 17206 (general
authority to make necessary orders). )

§ 15643, Vacancy in office of trustee

15643. There 1is a vacancy in the office of trustee in any of the
following circumstances:

(a) The person named as trustee rejects the trust.

{b) The person named as trustee cannot be identified or does not
exist.

(c¢) The trustee resigns or is removed.

(d) The trustee dies.
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{e) A conservator or guardian of the person or estate of an
individual trustee is appolnted.

(f) The trustee files a petition for adjudication of bankruptcy
or for approval of an arrangement, couwposition, or other extension
under the federal Bankruptcy Code, or a petition filed against the
trustee for any of these purposes is appréved.

(g} A trust company's charter is revoked or powers are suspended,
if the revocation or suspension is to be in effect for a pericd of 30
days or more.

(h) A receiver 1is appointed for a trust company if the
appointment 1s not vacated within a period of 30 days.,

Comment. Section 15643 restates the first paragraph (including
subdivisions (1) and (2)) of former Civil Code Section 2281 without
substantive change, except that the vreference in former law to
discharge of the trustee is omitted as unnecessary. Section 15643
also restates part of the first sentence of former Probate Code
Section 1126 and part of the  first sentence of former Probate Code
Section 1138.9 without substantive change. Sectlion 15643 supersedes
the part of former Civil Code Section 860 to the extent it related to
the occurrence of 2 vacancy in the office of a trustee, See also
Sections 83 ("trust company” defined), 15601 ({(rejection of trust),
15640 (resignation of trustee), 15641 (liability of resigning
trustee), 15642 (removal of trustee), 16460 (limitations on
proceedings against trustee), ~17200(b)(5) {petitiom to settle
trustee's account), 18102 {(protection of third person dealing with
former trustee).

§ 15644, Delivery of property by former trustee upon occurrence of

vacancy
15644. When a vacancy has occurred in the office of trustee,'the

former trustee who holds property of the trust shall deliver the trust
property to the successor trustee or a person appointed by the court
to receive the property and remains responsible for the trust property
until it is delivered.

Comment. Section 15644 restates part of the second paragraph of
former Probate Code Section 1125.1 and part of the last sentence of
former Probate Code Section 1138.8 without substantive change. See
Section 15643 (vacancy i1n office of trustee); see also Sections
16420(a)(4) (appointment of receiver or temporary trustee upon breach
of trust), 17206 (authority to make necessary orders and appoint
tewmporary trustee). The trustee who has resigned remains 1liable for
actions or omissions during his or her term as trustee even after the
property is delivered to the successor until liability is barred. See
Section 16460 (limitations on proceedings against trustee).
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Article 4. Appointment of Trustees

§ 15660. Appointment of trustee to fill vacancy
15660. (a) If the trust has no trustee or if the trust

Instrument requires a vacancy in the office of cotrustee to be filled,
the vacancy shall be filled as provided in this section.

{(b) If the trust ipstrument provides a practical method of
appointing a trustee or names the person to fill the vacancy, the
vacancy shall be filled as provided in the trust instrument.

(e} If the vacancy in the office of trustee 1s not filled as
provided in subdivision (b), on petition of a cotrustee or
beneficiary, the court may in its discretion appoint a trustee to fill
the va.cancy. If the trust provides for more than ome trustee, the
court may, in 1its discretion, appoint the original number or any
léaser number of trustees, In selecting a trustee, the court shall
give consideration to the wishes of the beneficiaries who are 14 years
of age or older.

Comment. Section 15660 supersedes former Civil Code Sections
2287 and 2289 and former Probate Code Sections 1125, 1126, and
1138.9. For a provision governing the occurfence of varaneies in the
office of trustee, see Section 15643, Subdivision (a) makes clear
that the vacancy in the office of a cotrustee must be filled only if
the trust so requires. If the vacancy in the office of cotrustee is
not filled, the remaining cotrustees may continue to administer the
trust under Section 15621, unless the trust instrument provides
otherwise. The provision in subdivision (a) relating to a "practical™
method of appointing a trustee continues language found in former
Civil Code Section 2287 and supersedes part of former Probate Code
Section 1138.9. _

The authority of the court to appoint the same or a lesser number
of trustees in subdivision (b) continues the second sentence of former
Civil Code Section 2289 without substantive change. The provision
requiring the court to give consideration to the wishes of the
beneficiaries in subdivision (b) supersedes the second sentence of
former Civil Code Section 2287, See Restatement (Second) of Trusts
§$ 108 comment i (1957). Subdivision (b) gives the court discretion to
fi111 a vacancy in a case where the trust does not name a successor who
is willing to accept the trust, where the trust does not provide a
practical method of appointment, or where the trust does not require
the vacancy to be filled. For a limitatiomn on the rights of certain
beneficiaries of revocable trusts, see Section 15800, For the
procedure applicable to judicial proceedings, see Section 17200 et
seq. See also Section 17200(b)(10) (petition to appoint trustee).
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Article 5. Compensation and Indemnification of Trustees

§ 15680, Trustee's compensation as provided in trust instrument;
different compensation

15680. (a) Subject to subdivision (b), if the trust instrument
érovides for the trustee's compensation, the trustee is entitled to be
compensated in accordance with the trust instrument,

{b) Upon proper showing, the court may fix or allow greater or
lesser compensation than could be allowed under the terms of the trust
in any of the following circumstances:

(1) Where the duties of the trustee are substantially different
from those contemplated when the trust was created.

(2) Where the compensation in accordance with the terms of the
trust would be ineguitable or unreasonably low or high.

(3) In extraordinary circumstances calling for egquitable relief.

{c) An order fixing or allowing'greater or lesser compensation
under subdivision (b) applies only prospectively to actions taken in
administration of the trust after the order is made.

Commont. Subdivision (a) of Section 15680 continues the first
sentence of former Civil Code Section 2274 without substantive change
and restates the first sentence of former Probate Code Section 1122
without substantive change. Subdivision (b) restates the second
sentence of former Civil Code Section 2274 and the second sentence of
former Probate Code Section 1122 without substantive change, except
that subdivision (b) makes c¢lear that the court can reduce the
trustee's compensation when appropriate., Subdivislon (c) makes clear
that an order changing the amount of compensation cannot be applied
retroactively to actions already taken, See also Sections 15682
(court determination of prospective compensation), 17200(b)(9)
(petition to fix compensation).

§ 15681. Trustee's compensation where trust silent

15681. If the trust instrument does not specify the trustee's
compensation, the trustee is entitled to reasonabtle compensation under
the circumstances.

Comment. Section 15681 continues the third sentence of former
Civil Code Section 2274 without substantive change and restates part
of the third sentence of former Probate Code Section 1122 without
substantive change., The trustee has authority to fix and pay its
compensation without the necessity of prior court review. See Section
16243 (power to pay compensation and other expenses). See also
Sections 15682 (court determination of prospective compensation),
17200(b)(9) (petition to fix compensation).
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§ 15682, Court determination of prospective compensation

15682. The court may £fix an amount of periodic compensation
under Sections 15680 and 15681 to continue for as long as the court
determines is proper.

- Comment. Section 15682 is a new provision that makes clear that
the court may fix compensation prospectively. Thie section supersedes
the last part of the third sentence of former Probate Code Section
1122. See also Section 17200(b)(9) (petition to fix compensation).

§ 15683, Compensation of cotrustees

15683. Unless the trust instrument otherwise provides or the

'trustees otherwise agree, if the trust has two or more trustees, the

compensation shall be apportioned among the cotrustees according to

the services rendered by them.

Comment. Section 15683 restates the fourth sentence of former
Civil Code Section 2274 and the fourth sentence of former Probate Code
Section 1122 without substantive change. See also Section 17200(b)(9)
{petition to fix compensatiomn).

§ 15684 Repayment of trustee for expenditures

“feees.  AFrestee 1z antitled tf 1Ll

property for the followingé

(a) Expenditurés that were properly incurred in the
administration of the trust.

(b) To the extent that they bemefited the trust, expenditures
that were not properly incurred in the administration of the trust.

Comment. Section 15684 restates former Civil Code Section 2273
without substantive change and supersedes part of the last sentence of
Probate Code Section 1122 relating to proper expenses. Section 15684

also supersedes provisions relating to advancing the tiustee's

personal funds in former Probate Code Section 1120.2{14). Under this
section, a trustee is not entitled to attorney’s fees and expenses of
a proceeding where it is determined that the trustee breached the
trust, unless the court otherwise orders as provided in subdivision
(b). See, e.g., Estate of Gilmaker, 226 Cal. App. 2d 658, 662-65, 38
Cal. Bptr, 270 (1964); Estate of Vokal, 121 Cal. App. 2d 252 258 61,

262 P.2d 13 (1953).

§ 15685, Trustee's lien
15685, The trustee has an equitable lien on the trust property

as against the beneficiary in the amount of advances, with any
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interest, made for the protection of the trust, and for expenses,
losses, and liabilities sustained in the administration of the trust
or because of ownership or control of any trust property.

Comment. . Section 15685 restates part of subdivision (14) of
former Probate Code Section 1120.2 without substantive change and is
the same in substance as part of Section 3(c)(18) of the Unifora
Trustees®’ Powers Act (1964); however, the reference to the equitable
nature of the lien i1s new. An equitable lien is not good against a
transferee of trust property who gives fair consideration for the
property without knowledge of the lien. See generally 1 J. Pomeroy,
Fquity Jurisprudence §§ 165, 171(4) (5th ed. 1941); Bsee also
‘Restatement (Second) of Trusts § 244 .comment ¢ (1957). The reference
in Section 15685 to llabilities because of ownership or coatrol of
trust property involves liability for taxes and assessments on trust
 property and tort liability arising out of trust property. See also
~ Section 18001 (perscmnal liability of trustee arising out of ownership
or control of trust property).

CHAPTER 2. BENEFICIARIES

- § 15800. Limits on rights of beneficiary of revocable trust

- 15800. Except to the extent that the trust instrument otherwise

provides or where the joint action of the settlor and all
,benefic:[aries-is required, during the time that a trust is revocable
and the person holding the power to revoke the trust is competent:

{(2) The person holding the - power to revoke, and not the
- beneficiary, has the rights afforded beneficiaries under this divisioﬁ.
(b) The duties of the trustee are owed toc the person holding the

power to revoke.

Comment. Section 15800 is new, This section has the effect of

postponing the enjoyment of rightse of beneficiaries of revocable

trusts until the death or incompetence of the settlor or other person

holding the power to revoke the trust, See also Section 15803 (holder
of geperal power of appointment or power to withdraw property from
trust treated as settlor). Section 15800 thus recognizes that the
holder of a power of revocatlon is in comtrol of the trust and should
have the rights to enforce the trust. See Section 17200 et seq.
(judicial proceedings concerning trusts). A corcllary principle 1is
that the holder of the power of revocation may direct the actions of
the trustee. See Section 16001 (duties of trustee of revocable
trust); see also Sectioms 15401 (method of revocation by settlor),
15402 (power to revoke includes power to modify). Under this section,
the duty to inform and account to beneficiaries is owed to the person
holding the power to vTevoke during the time that the trust is
presently revocable. See Section 16060 et seq. (trustee's duty to
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inform and account to beneficlaries). The introductory clause
recognlzes that the trust Instrument may provide rights to
beneficiaries of revocable trusts which must be honored until such
time as the trust is wmodified to alter those rights. See Sections
16001 {duties of trustee of revocable trust)}, 16080-16081 (duties with
regard to discretionary trusts). The introductory clause alsc makes
clear that this section does not eliminate the rights of beneficiaries
of revocable trusts in situations where the joint action of the
gettlor and all beneficlaries 1s required. See Sections 15404
(modification or termination by settlor and all beneficiaries),
15411(b) (disposition of property on termination of trust with comnsent
of settlor and all beneficiaries).

§ 15801, Consent by beneficiary of revocable trust

15801. {a) In any case where the consent of a beneficiary may be
given or is required to be given before an action may be taken, during
the time that a trust is revocable and the person holding the power to
revoke the trust is competent, the person holding the power tc revcke,
and not the beneficiary, has the power to consent or withhold consent.

(b) This section does not apply where the joint consent of the
settlor and all beneficlaries 1s required by statute,

oGomment. Section 15801 is new. Subdivision {a) recognizes the
principle that the consent of a benericiary of a revocable trust
should not have any effect during the time that the trust is presently
revocable, since the power over the trust is held by the settlor or
other person holding the power to revoke, See the Comment to Section
15800. See also Section 15803 (holder of general power of appointment
or power to withdraw property from trust treated as settlor)., Under
the rule provided in Section 15801, the consent of the person holding
the power to revoke, rather than the heneficiaries, excuses the
trustee from liability as provided in Section 16460(a) (limitations cn
proceedings against trustee). See also Section 16463 (comsent by
beneficiaries to relieve trustee of 1iability). Subdivision (b) makes
clear that this section does not eliminate the requirement of
obtaining the consent of beneficiaries in cases wherse the consent of
the settlor and all beneficlaries 1is required. See Secticn 15404
(modification or termination by settlor and all beneficiaries). :

§ 15802, Notice to beneficiary of revocable trust
15_802. Notwithstanding any other statute, during the time that a

trust 1is revocable and the person holding the power to revoke the
trust is competent, a uotice that is to be given to a bemeficiary
shall be given to the person holding the power to revoke and not to
the beneficiary.

~-239-



Comment. Section 15802 is new. This section recognizes that
notice to the beneficiary of a revocable trust would be am idle act in
the case of a revocable trust since the beneficiary 1s powerless to
act. See Section 15800 (limits on rights of beneficliary of revocable
trust). See also Section 15803 (holder of general power of
appointment or power to withdraw property from trust treated as
settlor). For notice provisions, see Sections 17100-17107, 17203,
17403, 17504. '

§ 15803, Rights of holder of power of appointment or withdrawal

15803. The holder of a presently exercisable general power of
appointment or power to withdraw property from the trust has the
rights of a settlor provided by Sections 15800 to 15802, inclusive, to
the extent of the holder's power over the trust property.

Comment. Section 15803 makes clear that a holder of a power of
appointment or a power of withdrawal is treated as a settlor for
purposeg of Sections 15800-15802 in recognition of the fact that the
holder of such power is in an equivalent position to control the trust
as it relates to the property covered by the power.

§ 15804. Notice in case involving future interest of beneficiary
15804. {a) Subject to subdivisions (b) and (c), it is sufficient
compliance with a requirement in this division that notice be given to

a benefieclary, or to a person Interested in the trust, If notice is
given as follows:

{1) Where an Interest has been limited on any future contingency
to persons who will compose a certaln class upon the happening of a
certain event without further limitation, notice shall be given to‘the
persons in being who would constitute the class if the event! had
happened immedistely before the commencement of the proceedings.

(2) Where an interest has been limited to a 1iving person and the
same Interest, or a share therein, has been further limited upon the
happening of a future event to the surviving spbuse or to persons who
are or may be the distributees, heirs, issue, or other kindred of the
living person, notice shall be given to the living person.

(3} Where an interest has been limited upon the happening of any
future event to 2 person, or a& class of persons, or both, and the
interest, or a share of the Interest, has been further limited upon

the happening of an additional future event to another person, or a
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class of persons, or both, notice shall be given to the person or
persons in being who would take the Interest upon the happening of the
first of these events.

(b} If a confiict of interest involving the subject matter of the
trust proceeding exists between a person to whom notice is required to
be given and a person to whom notice is not otherwise required to be
given under subdivision (a), notice shall also be given to persoms not
otherwise entitled to notice under subdivision (a) with respect to
whom the conflict of interest exists.

(¢) Nothing iﬁithislsection affects any of the following:

(1) Requireménté fbi notice to a person who has requested special
notice, a2 person who has filed notice of appearance, or a particular
persou or entity required by statute to be given notice.

(2) Availability of a guardian ad litem pursuant to Section 17208,

Comment. Subdivision {(a) of Section 15804 restates former
Probate Code Section 1215.1 without substantive change. See also
Section 24 ("beneficiary" defined). For provisions where this section
applies, see Sections 17203 (notice of hearing on petitions
generally), 17351 (provisions for removal of certain testamentary
trusts from continuing jurisdiction), 17403 (notice of petition for
transfer to another jurisdiction), 17504 (notice of petition for
transfer to California). ' :

Subdivision (b) restates former Probate Code Section 1215.2
without substantive change, Subdivision {c¢) restates the first
sentence of former Probate Code Section 1215.4 without substantive
change. See Section 17204 (request for special notice).
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PART 4. TRUST ADMINISTRATION
CHAPTIER 1. DUTIES OF TRUSTEES

Article 1. Trustee's Duties 1n General

§ 16000. Duty to administer trust
16000, On acceptance of the trust, the trustee has a duty to

administer the trust according to the trust instrument and, except to
the extent the trust instrument provides otherwise, according to this
division.

Comment. Section 16000 is drawn in part -from Sections 164 and

1169 of the Restatement (Second) of Trusts (1957). Section 16000

restates the part of former Civil Code Section 2258 requiring the
trustee to "fulfill the purpose of the trust” and also supersedes
former Civil Code Section 2253 insofar as it related to control of the
trustee's dutles by the trust iInstrument. BSee also Sections 15600
(acceptance of trust by trustee), 15800 (duties owed to person holding
power to revoke), 15803 (duties owed to person with general power of
appointment or power to withdraw trust property), 16001 (duties of
trustee of revocable trust), 16040 (trustee's standard of care in
performing duties).

. ) 16001 Duties of trustee of revocable trust

16001, “La) Except as provided in subdivision (b), the trustee of
a revocable trust shall follow any written direction acceptable to the
trustee given from time to time (1) by the person then having the
power to revoke the trust or the part thereof with respect to which
the direction 1is given or (2} by the person to whom the settlor
delegates the right to direct the trustee,

(b) If a written direction given under subdivision (a) would have
the effect of modifying the trust, the trustee has no duty to follow
the direction unless it compiies with the requirements for meodifying
the trust.

Comment. Subdivision (a) of Section 16001 continues the first
sentence of former Civil Code Section 2258(b) without substantive
change. The qualification that a direction be acceptable to the
trustee does not mean that the trustee i1s required to determine the
propriety of the direction. For the rule protecting the trustee from
liabllity for followlng directions under this section, see Section
16462, See also Sections 15800 (duties owed to person holding power
to revoke), 16000 (duties subject to control in trust instrument),
16040 (standard of care in performing duties).
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Subdivision (b) 1is a new provision that clarifies the
relationship between the duty to follow directions provided in
subdivision (a) and the rules governing modification of trusts. See
Sections 15401 (method of revocation by settlor), 15402 (power to
revoke includes power to mocdify).

§ 16002. Duty of loyalty

16002. (a) The trustee has a duty to administer the trust solely
in the interest of the beneficlaries.

{(b) It 1s not a viclation of the duty provided in subdivision (a)
for a trustee who administers two trusts to sell, exchange, or

participate in the sale or exchange of trust property between the
trusts, if (1) the sale or exchange is fair and reasonable with
respect to the beneficiaries of both trusts and (2) the trustee gives
to the beneficiaries of both trustsz notice of all material facts
relsted to the sale or exchange that the trustee knows or should know.

Comment. Subdivision (a) of Sectiom 16002 codifies the substance
of Section 170(1) of the Restatement {Second) of Trusts (1957).
Section 16002 restates the general duty of loyalty expressed im former
Civil Code Sections 2228 (trustee to act in "highest good faith"),
2229 (not to use property for trustee's profit), 2231 (influence not
to be used for trustee's advantage), 2232 (trustee not to undertake
adverse trust), 2233 (trustee to disclose adverse interest), 2235
(transactions between trustee and beneficiary presumed under undue
influence), and 2263 (trustee cannot enforce claim agalnst trust
purchased after becoming trustee). See also Sections 16000 (duties
subject to control by trust instrument), 16040 (trustee’'s standard of
care in performing duties). This article does not attempt to state
all aspects of the trustee's duty of loyalty, nor does this article
seek to cover all duties that may exist. See Section 15002 (common
law as law of state). See also Section 16015 (certain actions' not
violations of duties). :

Subdivision (b) 1s a new provision drawn from Indiana law. See
Ind. Code Ann. § 30~4-3-7(c) (West Supp. 1983-84). This subdivision
permits sales or exchanges between two or more trusts that have the
game trustee without running afoul of the duty of loyalty. See
Restatement (Second) of Trusts § 170 comment r (1957). Subdivisiocn
(b) does not require the trustee to give notice to all beneficiaries
of both trusts; for limitatione on the need to give notice, see
Sections 15802 (notice to beneficlary of revocable trust) and 15804
(notice in case involving future interest of beneficiary). See also
Sections 15800 (limits on rights of beneficiary of revocable trust),
15801 {consent of beneficiary of revocable trust).
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§ 16003, Duty to deal impartially with bereficlaries
16003. If a trust has two or more beneficiaries, the trustee has

a duty to deal impartially with them,

Comment. Section 16003 codifies the substance of Section 183 of
the Restatement {(Second) of Trusts (1957). This section is in accord
with case law. See Estate of Miller, 107 Cal. App. 438, 290 P. 528
(1930). See also Sections 16000 (duties subject to control by trust
instrument), 16040 (trustee's standard of care in performing duties).

§ 16004, Duty to avoid conflict of interest
16004. {a) The trustee has a duty not to use or deal with trust

property for the trustee's own profit or for any other purpose
unconnected with the trust, nor to take part 1in any transaction in
which the trustee has an interest adverse to the beneficlary.

(b) The trustee may not enforce any claim against the trust
property that the trustee purchased after or in contemplation of
appointment as trustee, but a court may allow the trustee to be
reimbursed from trust property the amount that the trustee paid 1in
good faith for the claim.
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occurs during the existence of the trust or while the trustee's
influence with the beneficiary remains and by which the trustee
obtains an advantage from the beneficiary 1s presumed to be a
viclation of the trustee's fiduciary duties. This presumption 1is a
presumption affecting the burden of proof. This subdivision does not
apply to the provisions of an agreement between a truséee and a
beneficiary relating to the hiring or compensation of the trustee.

Comment. Subdivision (a) of Section 16004 restates former Civil
Code Section 2229 and part of the introductory provision of former
Civil Code Section 2230 without substantive change. See also Sections
16000 (duties subject to «control by trust instrument), 16040
(trustee's standard of care in performing duties), 16015 {(certain
actions not violations of dutles).

Subdivision {(b) restates former Civil Code Section 2263 without
substantive change., The court referred to in subdivision (b) may be
the ccourt where the trust 1s administered, such as where the trustee
seeks reimbursement for the claim under Section 17200(b), or the court
where enforcement of the claim is sought, such as where the trustee
seeks to foreclose a lien or seeks recognition of the claim in
proceedings commenced by some other creditor.

The first sentence of subdivision {(c¢) restates the presumption of
former Civil Code Section 2235, but the presumption is phrased in
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terms of a violation of the trustee’'s fiduciary duties, rather than a
presumption of insufficient consideration and undue influence. The
second sentence relating to the nature of the presumption is
consistent with case law. See, e.g., McDonald v. Hewlett, 102 Cal,.
App. 2d 680, 6B7-88, 228 P.2d 83 (1951); see also Evid. Code §§ 605
(presumption affecting burden of proof defined), 606 (effect of
presumption affecting burden of proof). The exception to the burden
of proof provided in the last sentence of subdivision (c) restates the
second sentence of former Civil Code Section 2235 without substantive
change.

§ 16005. Duty not to undertake adverse trust

16005, The trustee of one trust has a duty not to knowlingly
become a trustee of another trust adverse in its nature to the
interest of the -beneficiary of the first trust, and a duty to
eliminate the conflict or resign as trustee when the conflict is
discovered.

Comment. Section 16005 supersedes former Civil Code Section
2232. See also Sections 16000 (duties subject to control by trust
instrument), 16040 (trustee's standard of care in performing duties).

§ 16006. Duty to take control of and preserve trust property

16006. The trustee has a duty to take reascnable steps under the
circumstances to take and keep control of and to preserve the trust
property.

Comment. Section 16006 codifies the substance of Sections 175
and 176 of the Restatement (Second) of Trusts (1957). This section is
in accord with case law. See, e.g., Purdy v. Bank of America Nat'l
Tr. & Sav. Ass'n, 2 Cal, 2d 298, 32 P.2d 672, 40 P.2d 481 (1935);
Estate of Duffill, 188 Cal. 536, 206 P.42 (1922); Martin v. Bank of
America Nat'l Tr. & Sav. Ass'm, 4 Cal. App. 2d 431, 41 P.2d 200
(1935)., See also Sections 16000 (duties subject to control by trust
instrument), 16040 (trustee's standard of care in performing duties).

§ 16007. Duty to make trust property productive

16007. The trustee has a duty to make the trust property
productive under the circumstances and in furtherance of the purposes

of the trust.

Comment. Section 16007 codifies the substance of Section 181 of
the Restatement (Second) of Trusts {1957). For the trustee's standard
of care governing Investments and management of trust property, see
Section 16040(b). In appropriate circumstances under Section 16007,
property may be made productive by appreciation in value rather than
by production of income. If the trust instrument 1mposes a duty onm
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the trustee to hold property and give possession of it to a
beneficiary at a later date, this duty would override the general duty
to make the property productive. See Restatement (Second) of Trusts
§ 181 comment a (1957). Similarly, if a beneflciary has the right
under the trust instrument to occupy & home, the trustee would have mno
duty to make the property productive of income. See also Section
16000 (duties subject to control by trust instrument).

§ 16008. Duty to dispose of improper imvestments
16008. (a) Exzcept as provided in subdivision (b), the trustee

has a duty within a reasonable time to dispose of any part of the
trust property included In the trust at the time of its creation, or
later acquired by or added to the trust, that would not be a proper
Investment for the trustee to make.

(b) Unless the trust instrument expressly provides otherwise, the
trustee may without liability continue to hold property included in
the trust at its creation or later added to the trust or acquired
pursuant to proper authority, if retention is in the best interests of
the trust or im furtherance of the purposes of the trust.

Comment. Subdivision (a) of Section 16008 codifies the substance
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" to“the” exception proviﬂéd in subdivision (b). In contrast with the
Restatement rule, subdivision (a) is not limited to property received
in the trust at the time of its creation, but applies as well to
property added or acquired later., See also Sections 16000 (duties
subject to control by trust instrument), 16040 (trustee's standard of
care In performing duties). '

Subdivision (b) restates the exception to the traditional duty to
dispose of “improper investments” which was provided 1n the first
sentence of former Civil Code Section 2261(b). Subdivision (L) does
not continue the standard of care provided in former Civil Code
Section 2261(b). Exercise of the discretion under subdivision (b) is
governed by the general standard of care provided in Section 16040.
See alsc Sections 16220 (power to collect and hold property), 16221
(power to receive additions to trust).

§ 16009, Duty to keep trust property separate and identified
16009. The trustee has a duty to do the following:

(a) To keep the trust property separate from other property not
subject to the trust.

(b) To see that the trust property is designated as property of
the trust.
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Comment. Section 16009 codifies the substance of Section 179 of
the Restatement (Second) of Trusts (1957), but the Restatement
provision for keeping trust property eeparate from the trustee’s
individual property is omitted since it is redundant with subdivision
{a). Section 16009 supersedes the rule against commingling provided
in former Civil Code Section 2236. For exceptions to this general
duty, see, e.g., Fin. Code §§ 1563 (securities registered in name of
nominee), 1564 {Uniform Common Trust Fund Act}. See also Sections
16000 {duties subject to control by trust instrument), 16040
(trustee's standard of care in performing duties).

§ 16010. Duty to enforce claims
16010. The trustee has a duty to take reasonable steps to

enforce claims that are part of the trust property.

Comment. Section 16010 codifies the substance of Section 177 of
the Restatement (Second) of Trusts (1957)., This section is in accord
with case law, See Ellig v. Naglee, 9 Cal, 683 (1858). Under this
section, it may not be reasonable to enforce & claim depending upon
the likelihood of recovery and the cost of suit and enforcement. See
also Sections 15000 (duties subject to control by trust instrument),
16040 (trustee's standard of care in performing duties).

§ 16011, Duty to defend actions
16011. The trustee has a duty to take reasonable steps to defend

actions that may result in a loss to the trust.

Comment. Section 16011 codifies the substance of the first part
of Section 178 of the Restatement (Second) of Trusts (1957). This
section i1s in accord with case law. See, e.g., Estate of Duffill, 188
Cal. 536, 206 P.42 (1922}, Depending on the circumstances of the
case, i1t might be reasonable to settle an action or suffer a default
rather then to defend an action. See also Sectioms 16000 (duties
subject to control by trust instrument), 16040 (trustee's standard of
care in performing duties).

§ 16012, Duty not to delegate
16012. The trustee has a duty not to delegate to others the

performance of acts that the trustee can reasonably be required
perscnally to perform and may not transfer the office of trustee to
another person nor delegate the entire administration of the trust to
a cotrustee or other person. .

Comment. The first part of Section 16012 codifies the substance
of Section 171 of the Restatement (Second) of Trusts (1957). The
second part of Section 16012 codifies the substance of Section 4 of
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the Uniform Trustees' Powers Act (1964). See also Sections 15620
(actions by cotrustees}, 15621 (vacancy in office of cotrustee), 15622
{temporary incapacity of cotrustee), 16000 (duties subject to control
by trust instrument), 16040 {(trustee's standard of care in performing
duties), 16247 (power to hire agents of trust).

§ 16013, Duty with respect to cotrustees
16013. If a trust has more than one trustee:
(a) Each trustee has a duty to participate in the administration

of the trust.

. (b) Each trustee has a duty to take reasonable steps to prevent a
\cotrustee from committing & breach of trust or to compel a cotrustee
to redress a breach of trust.

Comment. Section 16013 codifies the substance of Section 184 of
the Restatement (Second) of Trusts (1957). This section is in accord
with case law. See Bemmerly v. Woodward, 124 Cal., 3568, 57 P. 561
{1899), See also Sections 16000 {(duties subject to comtrol by trust
instrument), 16040 (trustee's standard of care in performing duties),
16402 (trustee's liability to beneficiary for acts of cotrustee). If
a cotrustee is also a settlor under a revocable trust, a cotrustee who
18 not a settlor has a duty to follow the directions of the settlor-
cotrustee pursuant to Section 16001. That duty supersedes the genmeral
duty under this section.

§ 16014, Duty to use special skills
16014. If the trustee has special skills or if the settlor has
relied on the trustee's representation of having special skills, the

trustee has a duty to use those skills.

Comment, Sectien 16014 is the same in substance as part of
Section 7-302 of the Uniform Probate Code (1977) and is similar to the
second part of Section 174 of the Restatement {(Second) of Trusts
(1957). See also Sections 16000 (duties subject to control by trust
instrument), 16040 (trustee's standard of care in performing duties).

§ 16015. Certain actions not vioclations of duties

16015, The provision of services for compensation by a regulated
financial institution or its affiliates in the ordinary course of
business either to a trust of which it also acts as trustee or to a
person dealing with the trust is not a violation of the duty provided
in Section 16002 or 16004, For the purposes of this section,
"affiliate” means a corporation that directly or indirectly through
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one or more intermediaries controls, is controlled by, or 1s under
compon control with another domestic or foreign corporation.

Comment. Section 16015 1s mew. This section is consistent with
the rule stated in Estate of Pitzer, 155 Cal. App. 3d 979, 988, 202
Cal. Rptr. 855 (1984). The definition of “affiliate” is the same as
that provided in Corporations Code Section 150, with the addition of
the reference to "domestic or foreign" corporations.

Article 2. Trustee's Standard of Care

§ 16040, Trustee's standard of care in administering trust
16040. (a) The trustee shall administer the trust with the care,

skill, prudence, and diligence under the circumstances then prevailing
- thai a prudent person acting in a like capecity and familiar with such
matters would use in the conduct of an enterprise of like character
and with 1ike aims to accomplish the purposes of the trust as
determined from the trust imstrument.

(b) When investing, Treinvesting, purchasing, acquiring,
exchanging, selling, and managing trust property, the trustee shall
act with the «care, skill, prudence, and diligence under the
circumstances then prevailing, including but not limited to the
general economic conditions and the anticipated needs of the trust and
its beneficiaries, that a prudent person acting in a like capacity and
fapiliar with such matters would use in the conduct of an enterprise
of like character and with like aims to accomplish the purposes of the
trust as determined from the trust instrument. In the course of
administering the trust pursuant to this standard, individual
investments shall be considered as part of an overall investment
strategy. )

{¢)} The settlor may expand or restrict the standards provided in
subdivisions (a) and (b) by express provisions in the trust
i{nstrument. A trustee is not liable to a beneficlary for the
trustee's good faith relisnce on these express provisions.

Comment. Subdivision {a) of Section 16040 provides a general
standard of care drawn from subdivision (a)(1l) of former Civil Code
Section 2261 which applied to investment and management decisions.
Subdivision (a) supersedes the "ordimary care and diligence” standard
that was provided iv former Civil Code Section 2255,

Subdivision (b) of Section 16040 provides the standard of care
applicable to investment and management of trust property.
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Subdivision (b) restates subdivision (a)(1) of former Civil Code
Section 2261 without substantive change. The former reference to
attaining the poals of the settlor has been changed to refer to
accomplishing the purpuses of the trust, A higher standard of care is
required of experts as recognized in Californiaz cases. See Estate of
Collins, 72 Cal. App. 3d 663, 673, 139 Cal. Rptr. 644 (1977} (dictum);
Coberly v. Superior Court, 231 Cal, App. 2d 685, 689, 42 Cal. Rptr. 64
(1965); cf. Estate of Beach, 15 Cal. 3d 623, 635, 342 P.2d 994, 125
Cal. Rptr. 570 (1975) (bank as executor), See alsc the Comment to
Section 2401 (higher standard of care applicable to professional
guardian or conservator of estate), and the Comment to Section 3912
(higher standard of care applicable to professional fiduciary acting
as custodian under Uniform Transfers to Minors Act). The last
sentence of subdivision (b) reflects the portfolio approach for
Judging investment decisions.

Subdivision (¢) restates subdivision (a)(2) of former Civil Code
Section 2261 without substantive change.

§ 16041. Standard of care not affected by compensation

16041, A trustee's standard of care and performance in
administering the trust is not affected by whether or not the trustee
receives any compensatlon.

Comment, Section 16041 restates without substantive change the
part of former Civil Code Section 2259 relating to the effect of
. compensaiaovn on the standard of care. A different rule applies to a
custodian under the Uniform Transfers to Minors Act., See Section
3912(b>(1).

§ 16042, Interpretation of trust terms' concerning lepal investments

16042, 1f a trust created before, on, or after July i, 1987,
refers to "investments permissible by law for investment of trust

funds,” *authorized by law for investment of trust funds,” "legal

n "

investments, authorized investments,” or "investments acquired using
the judgment and care which men of prudence, discretion, and
intelligence exercise in the management of their own affalrs, not in
regard to speculation, but in regard to the permanent disposition of
their funds, considering the probable income, as well as the probable
safety of their caplital,” or uses other words of similar meaning in
defining the powers of the trustee relative to investments, such
language, in the absence of other controlling or modifying provisions
of the trust instrument, shall be construed as imposing the standard
of care provided by Section 16040 and authorizing any Investment

permitted under Chapter 2 (commencing with Section 162G0).
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Comment. Section 16042 continues the second seantence of
subdivision (e) of former Civil Code Section 2261 without substantive
change.

Article 3. Trustee's Duty to Report Information
and Account to Beneflciaries

§ 16060, Trustee's general duty to report information to benmeficiaries
16060, The trustee has a duty to keep the beneficlaries of the
trust reasonably informed of the trust and its administration.

Comment. Section 16060 is drawn from the first sentence of
Section 7-303 of the Uniform Probate Code (1977) and 1s consistent
with the duty stated in California case law to give beneficlaries
complete and accurate information relative to the administration of a
trust when requested at reasonable times. See Strauss v. Superior
Court, 36 Cal. 24 396, 401, 224 P.2d 726 (1950), The trustee is under
2 duty to communicate to the ©beneficiary information that is
reasonably mnecessary to enable the beneficiary to enforce the
beneficiary's rights under the trust or to prevent or redress a breach
of trust. See Restatement (Second) of Trusts § 173 comment ¢ (1957).
Ordinarily, the trustee is not under a duty to furnish informatiom to
the beneficiary in the absence of a request for the information. BSee
id. comment d. Thus, the general duty provided in this section “is
ordinarily satisfied by compliance with Sections 16061 and 16062
unless there are special circumstances requiring particular
information to be reported to beneficiaries. However, 1f the trustee
is dealing with the bemeficiary om the trustee's own account, the
trustee has a duty to communicate material facts in connection with
the transaction that the trustee knows or should know. The trustee
also has a duty to communicate material facts affecting the
beneficiary's interest that the trustee knows the beneficiary does not
know and that the beneficiary needs to know for protection in dealing
with a third person. See id. During the time that a revocable trust
can be revoked, the duty provided by this section is not owed to. the
beneficiaries but only to the settlor or other person having the power
to revoke. See Section 15800. See also Sections 24 (“"beneficiary”
defined), 16000 (duties subject to control in trust instrument), 16001
{duties of trustee of revocable trust), 16460 (limitations on
proceedings against trustee).

§ 16061. Duty to report information about trust on request
16061, Except as provided imn Section 16064, on reasonable

‘request by a beneficiary, the trustee shall provide the beneficiary
with a report of information about the assets, liabilities, receipts,
and disbursements of the trust, the acts of the trustee, and the
particulars relating to the administration of the trust relevant to
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the beneficiary's interest, including the terms of the trust that
describe or affect the beneficlary's interest.

Comment. Section 16061 1is drawn from Section 7-303(b} of the
Uniform Probate Code (1977). The reference to the acts of the trustee
is drawn from former Probate Code Section 1138.1(a){5). If the
trustee does not comply with the reasonable request of the
beneficiary, information may be sought on petitiom pursuant to Section
17200(b){7). Note that the right to petition for a report or account
under Section 17200(b)(7) is limited to ome report or account every
six months and after a trustee has falled to furnish the report or
account within 60 days after a written request. A beneficlary who is
not entitled to an annual account under Section 16062 may be entitled
to information or a particular account under this section. The
availability of information on request under this section does not
negate the affirmative duty of the trustee to provide information
under Section 16060. During the time that a revocable trust cam be
revoked, the right to request information pursuant to this section
does pot belong to the beneficiaries but only to the settlor or other
person having the power to revoke, See Section 15800. See also
Sections 24 (“beneficiary"” defined), 16064 {(exceptions to duty to
report and account). In an appropriate case, more information may be
required under this section than through the duty to account
annually. See Section 16063 (contents of annual account).

i 160820 Duky-to- aceount.to, bens
16062. (a) Except as provided in Section 16064, the trustee

shall account at least annually, at the termination of the trust, and

upon a change of trustees, to each beneficlary to whom income or
principal is required or authorized in the trustee's discretion to be
currently distributed.

(b) A trustee of a living trust created by an instrument executed
before July 1, 1987, or of a trust created by a will executed before
July 1, 1987, and not incorporated by referemce in a will omn or after
July 1, 1987, is not subject to the duty to account provided in this
section.

Corment. Subdivision (a) of Section 16062 supersedes parts of
subdivisions (b) and (c¢) of former Probate Code Section 1120.la and
parts of former Probate Code Sections 1121 and 1138.1(a)(5). The
requirement of an .annual account is drawn from the statute formerly
applicable to testamentary trusts created before July 1, 1977. See
former Prob. -Code § 1120.1a. The duty to provide Information under
Section 16060 is not necessarily satisfied by compliance with this
section.

Subdivision {b) makes clear that the annual account required by
subdivision (a) does not apply to pre—operative date trusts. This
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rule does unot affect any requirement for an account that may exist
upder prior law, whether pursuant to statute or court order. See,
e.g., former Prob. Code § 1120.1a(b).

§ 16063. Contents of account
16063, An account furnished pursuant to Section 16062 shall
contain the following information:

{a) A statement of recelpts and disbursements of principal and
income that have occurred during the last complete fiscal year of the
trust or since the last account.

(b) A statement of the assets and 11abilities of the trust as of
the end of the last complete fiscal year of the trust or since the
last account.

{c) The trustee's compensation for the last complete fiscal year
of the trust or since the last account.

(d) The agents hired by the trustee, their relationship to the
trustee, if any, and their compensation, for the last complete fiscal
year of the trust or since the last account.

(e) A statement that the recipient of the account may petition
the court pursuant to Section 17200 to obtain a court review of the
account and of the acts of the trustee.

(f) A statement that claims against the trustee for breach of
trust may not be made after the expiration of one year from the date
the beneficiary receives an account disclosing facts giving rise to
the claim.

Comment, Subdivisions (a)-{c) and (e) of Section 16063 are drawn
from former Probate Code Section 1120.la which applied to testamentary
trusts created before July 1, 1977, that were removed from coantinuing
jurisdiction. Subdivision (d) is a new provision, BSee also Section
16247 (power to hire agents) and the Comment thereto. Subdivision (f)
is a new requirement intended to give beneficlaries notice of the
one-year statute of limitations applicable to claims for breach of
trust. See Section 16460. A Dbeneficlary who has received an
accounting that satisfies this section may also request additional
information under Section 16061 and may petition for another
accounting under Section 17200(a) ard (b)(7) in appropriate
circumstances. -
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§ 16064, Exceptions to duty to report information and account

16064, The trustee 1is not required Lto report informaticn or
account to a beneficlary in any of the following circumstances:
(a) To the extent the trust instrument waives the report or
account.
(b) In the case of a beneficiary of a revocable trust, as
provided in Section 15800,
{c) As to a beneficiary who has waived in writing the right to a
report or account, A waiver of rights under this subdivision may be
vwithdrawn in writing at any time as to the most recenmt account, A
waiver has no effect on the beneficiary's right to petition for a
report or account pursuant to Section 17200,
(d) Where the beneficiary and the trustee are the same person.

Comment. Section 16064 provides several limitations oun the duty
to report under Section 16061 and the duty to account under Section
16062, See also Sections 24 (“beneficiary” defined), 15800 (limits on
rights of beneficiary of revocable trust)., Notwithstanding being
excused from the duty to report information, the trustee may want to
provide information to the beneficiaries in order to start the running
of the statute of limitations pursuant to Section 16460,

Article 4. Duties With Regard to Discretionary Powers

§ 16080. Discretionary powers to be exercised reasonably
16080, Except as provided in Section 16081, a discretlomary

power conferred upon a trustee is not left to the trustee's arbitrary
discretion, but shall be exercised reasonably.

Comment. Section 16080 continues former Civil Code Section
2269(a) without substantive change.

§ 16081. Standard for exercise of “"absolute,” “sole," or
"uncontrolled” powers

16081, {(a) Subject to the additional requirements of subdivision
(b), 1f a trust instrument confers “absolute,” “sole,” or
"uncontrolled” discretion on a trustee, the trustee shall act in
accordance with fiduciary principles and shall not act in bad faith or
in disregard of the purposes of the trust,

(b) Notwithstanding the settlor's use of terms such as

“absolute,” "sole,” or "uncontreolled,” a person who 1s a beneficiary
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of a trust and who, either 1ndividually or as trustee or cotrustee,
holds a power to take or distribute income or primcipal to or for the
benefit of himself or herself pursuant to a standard, shall exercise
that power reasonably and in accordance with the standard. In any
case in which the standard governing the exercise of the power does
not clearly indicate that a broader power is intended, the holder of
the power may exercise it in his or her favor only for his or her
health, education, support, or maintenance.

Comment. Section 16081 continues subdivision (c) and most of
subdivision (d)} of former Civil Code Section 2269 without change. 8See
also Section 17200(b)(5) (court review of exercise of discretionary
powers).

Article 5., Duties of Trustees of Private Foundations,
Charitable Trusts, and Split-Interest Truats

§ 16100, Definitions

| 16100, As used in this article:

{a) "Charitable trust" means a charitable trust as described im
Section 4947(a){(1) of the Internal Revenue Code.

(b) "Private foundation” means a private foundation as defined in
Section 509 of the Internal Revenue Code.

“(¢) “"Split-interest trust” means a split-interest trust as
described in Section 4947(a)(2) of the Internal Revenue Code.

Comment. Section 16100 defines terms for purposes of this
article. Subdivisions (a) and (b) restate parts of former Civil Code
Section 2271 without substantive change. Subdivision (c) restates
part of subdivision (a) of former Civil Code Section 2271.1 without
substantive change. The references in these former sections to the
Tax Reform Act of 1969 have been omitted because they are
superfluous. See also Section 7 (reference to law includes later
amendments or additions).

§ 16101, Distribution under charitable trust or private foundation

16101. During any period when a trust is deemed to be a
charitable trust or a private foundation, the trustee shall distribute
ite income for each taxable year (and principal if necessary) at a
time and in & manper that will not subjéct the assets of the trust to

tax under Section 4942 of the Internal Revenue Code.
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Comment. Section 16101 restates part of the first paragraph of
former Civil Code Section 2271 without substantive change. See
Section 16100 ("charitable trust” and “private foundation" defined).
See also Section 10 (singular includes plural).

§ 16102. Restrictions on trustees under charitable trust, private
foundation, or split-interest trust

16102. During any period when a trust is deemed to be a
charitable trust, a private foundation, or a split-interest trust, the
trustee shall unot do any of the following:

(a) Engage in any act of self-dealing as defined in Section
4941(d) of the Internal Revenue Code.

{b) Retain any excess business holdings as defined in Sectiom
4943(c) of the Internal Revenue Code. |

(¢) Make any investments in such manner as to subject the assets
of the trust to tax under Section 4944 of the Internal Revenue Code.

(d) Make any tazable expenditure as defined in Section 4945(d) of
the Internal Revenue Code.

Comment. Section 16102 restates part of the first paragraph of
former Civil Code Section 2271 (applicable to charitable trists and
private foundations) and part of subdivision (a) of former Civil Code
Section 2271.1 {(applicable to split-interest trusts) without
gubstantive change. The references in former law to specific
amendatory sections of the Tax Reform Act of 1969 are omitted because
they are unnecessary in view of Section 16100(b). See also Section 10
(singular includes plural).

§ 16103. Exceptions applicable to split-interest trusts
16103. With respect to split-interest trusts:
(a) Subdivisions (b) and (c) of Section 16102 do not apply to any
trust described in Section 4947(b)(3) of the Internal Revenue Code.
| (b) Section 16102 does mnot apply with respect to any of the
following:
{1) Any amounts payable under the terms of such trust to income

beneficlaries, wunless a deduction was allowed wunder Section
170(£)(2)(B), 2055(e)(2)(B), or 2522{(c)(2){B} of the Internal Revenue
Code.

(2) Any amounts in trust other than amounts for which a deduction
was allowed under Section 170, 545(b)(2), 556(b)(2}, 642(c), 2055,
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2106(a){2), or 2522 of the Internal Revenue Code, if such amounts are
segregated, as that term is defined 1n Section 4947(a)(3) of the
Internal Revenue Code, from amounts for which no deduction was
allgwable.

(3) Any amounts irrevocably transferred in trust before May 27,
1969.

Comment. Section 16103 restates subdivisions (b) and (c) of
former Civil Code Section 2271.1 without substantive change, but the
word "irrevocably” in subdivision (b)(3) is added for conformity with
federal law., See also Section 16100 (“"split-interest trust" defined).

§ 16104, Incorporation in trust Instruments
16104, The provisions of Sections 16101, 16102, and 16103 shall
be deemed to be contained in the instrument creating every trust to

which this article applies. Any provision of the instrument
inconsistent with or contrary to this article is without effect.

Comrent. Section 16104 restates the second paragraph of former
Civil Code Section 2271 and subdivision (d) of former Civil Code
Section 2271.1 without substantive change.

§ 16105. Proceedings
16105. (a) A proceeding contemplated by Section 101(1)(3) of the
Tax Reform Act of 1969 may be commenced pursuant to Section 17200 by

the organization involved. All specifically named beneficiaries of
the organizatior and the Attorney General shall be parties to the
proceedings. Notwithstanding Section 17000, this provision is not
exclusive and does not limit any jurisdiction that otherwise exists.

(b) If an instrument creating a trust affected by this section
has been recorded, a notice of pendency of judicial proceedings under
this section shall be recorded in & similar manner within 10 days from
the commencement of the proceedings. A duly certified copy of amy
final judgment or decree in the proceedings shall be similarly
recorded.

Comment. Section 16105 restates former Civil Code Sectiom 2271.2
without substantive change. The reference to the procedure applicable
to the internal affairs of trusts in Section 17200 is new. See also
Sections 17200(b)(19) {petitiom for purpose of Section 16105),
17203(b) {(notice to Attorney General). TFor the text of Section
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101(1)(3) of the Tax Reform Act of 1969, relating to judicial
proceedings by a private foundation that is necessary to reform or

excuse compliance with its governing instrument tc comply with 26
U.S.C. § 4942, see the note following 26 U.S.C.A. § 4940,

CHAPTER 2. POWERS OF TRUSTEES

Article 1. General Provisions

§ 16200, General powers of trustee
16200, A trustee has the following powers without the need to

obtain court authorization:
- (a) The powers conferred by the trust Iinstrument.
(b) Pxcept as limited in the trust instrument, the powers
conferred by statute. ,
(c) Except as limited in the trust Iinstrument, the power to
perform any act that a trustee would perform for the purposes of the
trust under the standard of care provided in Section 1604C, |

Comment. Section 16200 is drawn from Sections 2{a) and 3(a) of
the Uniform Trustees' Powers Act (1964} and from various California
statutes. Subdivisions (a) and (b) of Section 16200 supersede part of
formwer Civil Cade Sention 2240 (pover to darﬂq*t secvrities svkject to
contrary provision in trust instrument) and restate the second
gentence of former Civil Code Section 2267 (trustee has authority
conferred by trust instrument and statute) without substantive
change. Subdivision (b) also supersedes the authority to make
deposits provided in subdivision (c¢) of former Civil Code Section
2261. Subdivision {(a) is consistent with the part of subdivision (a)
of former Civil Code Section 2258 that required the trustee to fulfill
the purposes of the trust.

The introductory clause of Section 16200 makes clear that the
trustee has the powers as provided in this section without the need to
obtain court authorizatiom, This provision supersedes the first
paragraph of former Probate Code Section 1120.2 which required court
approval to exercise powers not expressed in the trust and subdivision
(18) of former Probate Code Section 1120.2 which gave the court
authority to grant necessary or desirable powers., See also Section
16201 (power of court to relieve trustee from restrictions on powers).

Subdivision (b) gives the trustee the statutory powers without
the need to incorporate them, as was required under former Probate
Code Section 1120.2. The main list of powers is provided in Article 2
{commencing with Section 16220). Additional powers are provided by
statutes outside this chapter. See, e.g., Section 16300 et seq.
(Revised Uniform Principal and Income Act).

Under subdivision (¢) of this section, the trustee has the powers
of a prudent person, without the need to obtain prior court approval.
However, 1if the trustee desires court approval before exercising a
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power or desires court review after exercise of a power, the procedure
provided in Section 17200 et seq. is available. This subdivision 1s
drawn from Section 3{a) of the Umiform Trustees' Powers Act (1964).

The exercise of powers by the trustee is subject to various
important limitations as recognized in this section and as provided
elsewhere. Subdivisions (b) and (c¢) make clear that the exercise of
statutory or “prudent person” powers I1s subject to 1limitations
provided in the trust. Section 16202 makes clear that the exercise of
powers by the trustee is subject to the fiduciary duties owed to the
beneficiaries. See the Comment to Section 16202; see also Section
16201 (power of court to relieve trustee from restrictions on powers).,

§ 16201. Power of court to relieve trustee from restrictions on powers

16201. This chapter does not affect the power of a court to
relieve a trustee from restrictions on the exzercise of powers under
the trust Iinstrument.

Comment, Section 16201 restates subdivision (d) of former Civil
Code Section 2261 without substantive change, except that the rule is
made general and is not restricted to the making or retention of
investments as under former Civil Code Section 2261(d). Section 16201
also supersedes former Probate Code Section ;120.2(18). Under Section
16201, the case law rule permitting deviation from trust restrictions
as necessary in unforeseen circumstances is not changed, See, e.g.,
Estate of Loring, 29 Cal. 24 423, 436-37, 175 P.2d 524 (1946); Adams
v, Cook, 15 Cal. 2d 352, 359, 101 P.2d 484 {(1940); Estate of Mabury,
54 Cal. App. 3d 969, 984-85, 127 Cal. Rptr. 233 {1976); see also
Restatement (Second) of Trusts § 167 (1957). For a provision
permitting the court to modify a trust where there has been a material
change of circumstances, see Section 135410,

§ 16202. Exercise of powers subject to trustee's duties

16202. The grant of a power to the trustee, whether by the trust
instrument, by statute, or by the court, does not in itself require or
permit the exercise of the power. The exercise of a power by a
trustee is subject to the trustee's fiduciary duties.

Comment. Section 16202 recognizes that a power granted to the
trustee from any source does not necessarily permit the exercise of
the power, nor does it prevent the exercise of a power in a manner
than conflicts with a general duty where the trust Instrument so
directs (see Section 16000) or where the trustee is directed so to act
by a person holding the power to revoke the trust (see Section
16001). For example, the trust instrument may give the trustee
discretion to favor one beneficiary over others, in apparent conflict
with the general duty to deal with beneficiaries impartially under
Section 16003. See aiso Section 16000 et seq. (trustee's fiduclary
duties).
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§ 16203, Application of rules governing trustees' powers

16203, An dinstrument that incorporates the powers provided in
former Probate Code Section 1120.2 shall be deemed to refer to the
powers provided in Article 2 (commencing with Section 16220).

Comment. Section 16203 1is new and clarifies the effect of
references in instruments to the former provisions listing trustees'
powers.

Article 2, Specific Powers of Trustees

35 16220, Collecting and holding property

| 16220, The trustee has the power to collect, hold, and retain
trust property received from a settlor or any other person until, in
the judgment of the trustee, disposition of the property should be
made. The property may be retained even though it iIncludes property
in which the trustee is personally interested.

Comment. Section 16220 supersedes part of subdivision (b) of
former Civil Code Section 2261 and part of subdivision (2) of former
Probate Code Section 1120.2. Section 16220 1s the same in substance
as Section 3{c){(1) of the Uniform Trustees' Powers Act (1964). The
specific references to stock 1n the trustee or in a corporation
controlling or controlled by the trustee in former Civil Code Section
2261(2) and in former Probate Code Section 1120.2(2) are omitted from
Section 16220 because they are unnecessary; however, the substance of
the law is not changed by Section 16220 since stock of the type
described by the former provisions is within the general language of
the new law. See Section 62 (“property” defined). The exerclse of
the power to hold property under this section is subject to the
limitation provided in Section 1035(d) 1in the case of a marital
deduction trust. See also Section 16202 {(exercise of powers is
subject to duties).

§ 16221. Recelving additions to trust
16221, The trustee has the power to accept additions to the

property of the trust from a settlor or amy other person.

Comment. Section 16221 supersedes part of the first sentence of
subdivision (b) of former Probate Code Section 1120 and paragraph (3)
of subdivision (a) of former Probate Code Section 1138.1., Section
16221 1is the same Iin substance as Section 3{(¢){(2) of the Uniform
Trustees' Powers Act (1964), See also Sections 62 ("property”
defined), 16202 (exercise of powers is subject to duties).
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§ 16222, Participation in business; change in form of business

16222. (a) Subject to subdivision (b}, the trustee has the power
to continue or participate in the operation of any business or other
enterprise that 1s part of the trust property and may effect
incorporation, dissolution, or other change in the form of the
organization of the business or enterprise.

(b) Except as provided in subdivisiorn {c¢), the trustee may
continue the operation of a business or other enterprise only as
authorized by the trust or by the court.

(c) The trustee may continue the operation of a business or other
enterprise for a reasonable time pending a court hearing on the matter
or pending a sale of the business or other enterprise.

Comment. Subdivision (a) of Section 16222 continues subdivision
(17)  of former Probate Code Section 1120.2 without substantive
change. Subdivision (a) is similar to Section 3(c)(3) of the Uniform
Trustees' Powers Act (1964). Subdivisions (b) and (¢) are new. Under
Section 16222 the trustee may have the power to continue a business
that is made part of the trust, but may not enter intoc a new
business. See also Section 16202 (exercise of powers is subject to
duties).

§ 16223. Investments '
16223, The trustee has the power to invest in any kind of

property, whether real, persomal, or mixed,

Comment., Section 16223 restates without substantive change part
of subdivision (2) of former Probate Code Section 1120.2 and part of
paragraph (1) of subdivision (a) of former Civil Code Section 2261.
Starutes pertaining to legal investments appear in other codes. See,
e.g., Fin. Code § 1364 {common trust fumds); Gov't Code §§ 971.2,
17202, 61673; Harb. & Nav., Code §§ 6331, 6931; Health & Safety Code
§§ 33663, 34369, 37649, 52040, 52053.5; Pub. Res., Code § 26026; Sts. &
Hy. Code §§ 8210, 25371, 30241, 30242, 31173; Water Code §§ 9526,
20064. Section 16223 is the same in substance as Section 3(e)(5) of
the Uniform Trustees' Powers Act (1964), except that surplus language
has been omitted. Under this section any form of Investment is
permissible in the absence of a prohibition in the trust instrument or
an overriding dutv., This section is intended to permit investment in
investment company shares, mutual funds, index funds, and other modern
vehicles for collective investments. While investment in these funds
is not forbidden merely because discretion over the fund is delegated
to others, the trustee 1is ultimately subject to general flduciary
standards of care in making the investment. See Section 16040
(standard of care). See also Sections 62 (“property” defined), 16202
(exercise of powers is subject to dutles).
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§ 16224, Investments in obligations of United States government

16224. (a) In the absence of an express provision to the
contrary In a trust instrument, where the I1nstrument directs or
permits investment in obligations of the United States government, the
trustee has the power to invest in those obligations directly or in
the form of an interest in a money market mutual fund registered under
the Investment Company Act of 1%40 (15 U.5.C. Sec. 80a-1 et seq.) or
an Investment vehicle authorized for the collective investment of
trust funds pursuant to Section 9.18 of Part 9 of Title 12 of the Code
of Federal Regulations, the portfollics of which are limited to United
States government dbligations maturing not later than five years from
the date of investment or reinvestment and to repurchase agreements
fully ccollateralized by United States government obligations.

~ (b} This section applies only to trusts created on or after
January 1, 1985,

Comment . Section 16224 continues the first sentence of
subdivision (a) and subdivision (b) of former Civil Code Section
2269.1 with some technical changes to eliminate surplus language. See
also Section 16202 (exercise of powers is subject to duties).

§ 16225. Deposits
16225, (a) The trustee has the power to deposit trust funds at

reasonable interest in any of the followlng accounts to the extent
that the account is insured or collateralized by a government agency:

(1) An account in a bank.

(2) An account in an insured savings and loan association (as
defined in Section 1406).

{3) An account consisting of shares of an insured credit union
(as defined in Section 1443).

(b) A trustee nay deposit trust funds pursuant to subdivision (a)
in a financial institution operated by or that is an affiliate of the
trustee. For the purpose of this subdivision, "affiliate™ means a
corporation that directly or indirectly through one or more
intermediaries controls, is controlled by, or is under common control
with another domestic or foreign corporation.

{c¢) This section does not limit the power of a trustee in a

proper case to deposit trust funds 1n an account described in
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subdivision (a} that is subject to notice or other conditions
regpecting withdrawal prescribed by law or govermmental regulation.

(d) The court may authorize the deposit of trust funds iIin an
account described in subdivision (a) in an amount greater than the
maximum insured or collateralized amount.

{e) Nothing in this section prevents the trustee from holding an
amount of trust property Teasonably necessary for the orderly
administration of the trust in the form of cash or in a checking
account without interest,

Comment. Section 16225 restates the part of subdivision (ec) of
former Civil Code Section 2261 relating to deposits in banks. The
reguirement that the funds be deposited at "reasonable" interest is
new to the statute. Section 16225 is comparable to Section 2453
governing deposits by guardians and comnservators with respect to
deposits in savings and loan associations and credit unions. The
limitation on bank deposits in subdivision (a){(1) is the same as that
provided in former <Civil Code Section 2261(c¢c), except that the
reference to present or future laws of the United States has been
omitted as usnecessary. Subdivisions (a)(2) and (a){3} incorporate
limlitations applicable under the guardianship-conservatorship statute;
the language relating to the extent to which trust funds may be
deposited in such accounts is new, See Section 21 ("account”
defined). See also Fin. Code §§ 764 (fiduciaries' deposits in banks),
11207 (fiduciaries’ deposits in federgl savings and loan
associations)., For other provisions relating to deposits by trustees,
see Fin. Code §§ 7000-7002.

Subdivisions (b)-{(d)} of Section 16225 restate part of subdivision
(e) of former Civil Code Section 2261 without substantive change. See
also Uniform Trustees' Powers Act § 3(c)(6) (1964). The second
sentence of subdivision (b} is new; the definition of "affiliated” 1is
the same as that provided in Corporations Code Section 150, Court
authorization under subdivision (d) may be obtained as provided inm
Section 17200(b)(2}, (5), and (6).

Subdivision (e) is a new provision drawn from Section 920,3
relating to administration of decedents' estates. This subdivision
recognizes that the limitation of the power to make deposits to
accounts affording reasonable interest provided in subdivision (a) 1is
not absolute, but is subject to reasonable requirements of trust
administration.

See also Section 16202 (exercise of powers is subject to duties).

§ 16226, Acquisition and disposition of property

16226. The trustee has the power to acquife or dispose of
property, for ecash or on credit, at public or private sale, or by

exchange.
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Comment. Section 16226 restates part of the second sentence of
paragraph (1) of subdivision {a) of former Civil Code Section 2261 and
part of subdivision (5) of former Probate Code Section 1120.2 without
substantive change. Section 16225 is the same in substance as part of
Section 3{c)(7) of the Uniform Trustees' Powers Act {1964). Section
16226 also supersedes the part of subdivision (1) of former Probate
Code Section 1120.2 pertaining to sale of trust assets on deferred
payments. See alsc Sections 62 (“property"” defined), 16202 (exercise
of powers 1is subject to duties).

§ 16227, Management of property

16227, The trustee has the power to manage, control, divide,
develop, improve, exchange, partition, charge the character of, or
sbandon trust property or any interest therein.

Comment. Section 16227 is the same ip substance as part of
Section 3(c)(7) of the Uniform Trustees' Powers Act (1964). Section
16227 continues the authority to manage, control, or divide property
provided in subdivision (1) of former Probate Code Section 112G.2 and
part of subdivision (5) of former Probate Code Section 1120.2 without
change, except that "“property" is used in place of "asset.” See also
Sections 62 (“"property" defined), 16202 (exercise of powers is subject
to duties).

§ lek2d, FEncumbrances

16228. The trustee has the power to encuwmber, mortgage, or
pledge trust property for a term within or extending beyond the term
of the trust in connection with the exercise of any power vested in
the trustee.

Comment. Section 16228 supersedes part of subdivision (3} of
former Probate Code Section 1120.2 and is the same in substance as
part of Section 3(c)(7) of the Uniform Trustees' Powers Act (1964).
See also Sections 62 ("property” defined), 16202 (exercise of powers
is subject to duties).

§ 16229, Repalrs and alterations of property
16229, The trustee has the power to do any of the following:

(a) Make ordinary or extraordinary repairs, alteratioms,
improvements in buildings or other trust property.

(b) Demolish any improvements.

(c) Raze exlsting or erect new party walls or buildings.

Comment. Section 16229 continues subdivision (6) of former
Probate Code Section 1120.2 without substantive change and is the same
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in substance as Section 3(c)(8) of the Uniform Trustees' FPowers Act
(1964). Tie reference to improvements is new. See also Section 16202
{exercise of powers is subject to duties).

§ 16230. Development of land
16230. The trustee has the power to do any of the following:
{a) Subdivide or develop land.
(b) Dedicate land to public use.

{c) Make or obtain the vacation of plats and édjust boundaries.

{(d) Adjust differences in valuation on exchange or partition by
glving or receiving counsideration.

(e) Dedicate easements to public use without consideration.

Comment, Section 16230 continues subdivision (7) of former
Probate Code Section 1120.2 without substantive change and is the same
in substance as Section 3(e)(9) of the Uniform Trustees' Powers Act
(1964). See also Section 16202 (exercise of powers 1is subject to
duties).

§ 16231. Leases

16231. The trustee has the power to enter into a lease for any

purpose as lessor or lessee with or without the option te purchase
or renew and for a term within or extending beyond the term of the
trust.

Comment. Section 16231 restates part of subdivision (1) of
former Probate Code Section 1120.2 without substantive change and is
the same in substance as Section 3(c)(10) of the Uniform Trustees'
Powers Act (1%964). Section 16231 supersedes former Civil Code Section
2272, See also Section 16202 {(exercise of powers 1is subject to
duties), '

§ 16232, Mineral leases

16232, The trustee has the power to enter into a lease or

arrangement for exploration and removal of pgas, o0il, or other

.minerals, apd to enter into & community oll lease or a pooling or
unitization agreement, and for a term within or extending beyond the
term of the trust.

Comment. Section 16232 restates part of subdivision (1) of
former Probate Code Section 1120.2 without substantive change and adds
the reference to a pooling or unitization agreement drawn from Section
3(e)(11) of the Uniform Trustees' Powers Act (1964). The authority to
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make leases or agreements extendling beyond the term of the trust is
consistent with Sectlon 16231 (general power to lease). See also
Section 16202 (exercise of powers 1s subject to dutles).

§ 16233, Optioms
16233, The trustee has the power to grant an option involving

disposition of trust property or to take an option for the acquisition
of any property, amd an option may be granted or taken that is
exercisable beyond the term of the trust,

Comment. Section 16223 is the same in substance as Section
3(c)(12) of the Uniform Trustees' Powers Act (1964). The first half
of Section 16233 continues subdivision (8) of former Probate Code
Section 1120.2 without substantive change, but the word “property” is
used in place of "asset.” The authority to grant or take options
exercisable beyond the term of the trust is new and is consistent with
Section 16231 (general power to lease). An option under this section
includes a right of first refusal. See also Sections 62 ("property”
defined), 16202 {exercise of powers is subject to dutles).

§ 16234, Voting rights with respect to corporate shares, memberships,
or property

16234, With respect to any shares of steck nf a domastie or

foreilgn corporation, any membership in & nonprofit corporation, or any
other property, a trustee has the power to do any of the following:

(a) Vote 1in person, and give proxies to exercise, any voting
rights with respect to the shares, memberships, or property.

(b) Waive notice of a meeting or give consent to the holding of a
meeting. _

(¢) Authorize, ratify, approve, or confirm any action that could
be taken by shareholders, members, or property owners.

Comment. Section 16234 is drawn from Section 2458 (voting rights
under guardianship-conservatorship statute). Section 16234 restates
without substantive change subdivision (9) of former FProbate Code
Section 1120.2 and former Civil Code Section 2270, except that the
requirement in former Civil Code Section 2270 that authorizations be
in writing is omitted, See also Corp. Code §§ 702(a) (voting of
shares by trustee), 703(c) (voting of shares in corporate trustee),
705 (proxies); Prob., Code § 16202 (exercise of powers 1s subject to
duties).
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§ 16235. Payment of calls and assessments

16235, The trustee has the power to pay calls, assessments, and
any other sums chargeable or accruing against or on account of
securities.

Comment ., Section 16235 continues subdivision (10) of former
Probate Code Section 1120.2 without substantive change and 1s the same
as Section 3(ec)(14) of the Uniform Trustees' Powers Act (1964). See
also Section 16202 (exercise of powers is subject to duties).

§ 16236. Stock subscriptions and conversions

16236. The trustee has the power to sell or exercise stock
subscription or conversion rights.

Comment. Section 16236 continues subdivision (11) of former
Probate Code Section 1120.2 without substantive change and is the same
as the first part of Section 3(¢)(15) of the Uniform Trustees' Powers
Act (1964). See also Section 16202 (exercise of powers is subject to
duties).

§ 16237. Comnsent to change in form of business; votling trusts

16237. The trustee has the power to consent, directly or through
a committee or other agent, to the reorganization, consolidation,
merger, dissolution, or liquidation of a corporation or other business
enterprise, and to¢ participate in wvoting trusts, pooling arrangements,
and foreclosures, and in comnnection therewith, to deposit securities
with and transfer title and delegate discretions to any protective or
other committee as the trustee may deem advisable,

Comment. Section 16237 continues subdivision (4) of former
Probate Code Section 1120.2 without substantive change and, in part,
is similar to the second part of Section 3(c)(15) of the Uniform
Trustees' Powers Act (1964). See also Section 16202 (exercise of
powers 1s subject to duties).

§ 16238. Holding securities in name of nominee
16238. The trustee has the power to hold a security in the name

of a nominee or in other form without disclosure of the trust so that
title to the security may pass by delivery, but the trustee 1s llable
for any act of the nominee in connection with the security so held.

Comment., Section 16238 continues subdivision (12) of former
Probate Code Section 1120.2 without substantive change and is the same
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in substance as Section 3(¢)}(16) of the Uniform Trustees' Powers Act
{1964). See also Corp. Code § 702(a) {trustee not entitled to vote
shares without transfer into trustee's name); Fin. Code § 1563 (trust
company may reglster securities In name of nominee); Prob. Code
§ 16202 (exercise of powers 1s subject to duties),.

§ 16239, Deposit of securities in securities depository

16239, The trustee has the power to deposit securities in a
securities depository, as defined in Section 30004 of the Financial
Code, which is licensed under Section 3020070f the Financial Code or
is exempt from licensing by Section 30005 or 30006 of the Financial
Code. The securities may be held by the securities depository in the
manner authorized by Section 775 of the Financlal Code.

Comment. Section 16239 continues part of former Civil Code
Section 2240 without substantive change. See also Sections 16200
(powers subject to control by trust instrument), 16202 (exercise of
powers 1is subject to duties). ESection 16239 does not continue the
provision in former Civil Code Section 2240 relating to comnsent by
cofiduciaries. See Section 15620 {actions by cotrustees),

§ 16240, Insurance
ib240.. 71he trustee has the power to insure tne property of the

trust against damage or loss and to insure the trustee against
liability with respect to third persons.

Comment., Section 16240 restates subdivision (13) of former
Probate Code Section 1120.2 without substantive change and is the same
in substance as Section 3(c)(17) of the Uniform Trustees' Powers Act
(1964). See also Sections 62 ("property" defined), 16202 (exercise of
powers is subject to dutles).

§ 16241, Borrowing money
16241. The trustee has the power to borrow money for any trust

purpose to be repaid from trust property.

Conment. Section 16241 supersedes the authority to borrow
provided in subdivision (3) of former Probate Code Section 1120.2 and
is sipilar to part of Section 3(c)(18) of the Uniform Trustees' Powers
Act (1964), See also Sections 62 ("property" defined), 16202
(exercise of powers 1Is subject to duties).
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§ 16242, Payment and settlement of claims

16242, The trustee has the power to do any of the following:

{a) Pay or contest any claim.

{(b) Settle a claim by or against the trust by compromise,
arbitration, or ctherwise.

(c) Releases, in whole or in part, any claim belonging to the
trust.

Comment, Section 16242 1is substantially the same as Section
3(c)(19) of the Uniform Trustees' Powers Act (1964). Subdivisions (a)
and (b) continue the first and second clauses of subdivision (15) of
former Probate Code Section 1120.2 without substantive change.
Subdivision {c) continues the third clause of subdivision (15) of
former Probate Code Section 1120.2 without substantive change, except
that the limitation on releasing claims only to the extent that they
are uncollectible is pot continued. The trustee has the power to
release claims; the determination of when to release a claim depende
upon the duties 1mposed on the trustee. As a general matter, the
trustee should be able to release a claim not only when it is
uncellectible, tut also when 1t is uneconomical to attempt to collect
it. See also Sections 16010 {duty te enforce c¢laims), 16011 (duty to
defend actions), 16202 (exercise of powers is subject to duties).

§ 16243. Payment of taxes, trustee's compensation, and other expenses

16243, &he trustee has the power to pay tazes, assessments,
reasonable compensation of the trustee and of employees and agents of
the trust, and other expenses incurred in the collection, care,
administration, and protection of the trust,

Comment. Section 16243 continues subdivision (16) of former
Frobate Code Section 1120.2 without substantive change, except that
the references to reasonable compensation and compensation of
employees and agents are new. Section 16243 is the same in substance
as Section 3(c¢)(20) of the Uniform Trustees' Powers Act (1964). For
other provisions relating to trustees' compensation, see Sections
15680-15683. See also Section 16202 (exercise of powers is subject to
duties).

§ 16244. Loans to benmeficiary
16244, The trustee has the power:

{a) To make loans out of trust property to the beneficiary on
terms and conditions that the trustee determines are fair and
reasonable under the circumstances.

(b} To guarantee loans to the beneficiary by encumbrances on

trust property.
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Commenut. Section 16244 is new. The determination of what 1s
fair and reasonable is subject to the fiduciary dutles of the trustee
and must be made 1n 1light of the purposes of the trust. If the
trustee requires security for the loan to the beneficiary, adequate
security under this section may consist of a <charge on the
beneficiary's interest in the trust. See Restatement (Second) of
Trusts § 255 (1957). The interest of a bemeficiary that 1is subject to
a spendthrift restraint may not be used for security for a loan under
this section. See Section 15300 et seg. (restraints on transfer).
See also Section 16202 (exercise of powers is subject to duties).

§ 16245, Distribution to beneficiaries under legal disability
16245, The trustee has the power to pay any sum distributatle to
a beneficiary, without regard to whether the beneficiary is under a

legal disability, by paying the sum to the beneficlary or by paying
the sum to another person for the use or benefit of the beneficiary. .

Comment, Section 16245 is a new provision and 1s drawn from
Section 3(c)(22) of the Uniform Trustees' Powers Act (1964). The
exercise of the power to distribute property under this section is
subject to the limitation provided in Section 1035(d) in the case of a
marital deduction trust. See also Section 16202 (exercise of powers
18 subject to duties). In an appropriate case, a distribution may be
made to a custodian under the Uniforwm Transfers to Minors Act. See

“ Sectiors 3905 (tranefer authorized by trust), 3906 (dther trdtsfer by
““Erustee). R . |

§ 16246, Nature and value of distributions

16246. The trustee has the power to effect distribution of
property and money in divided or undivided interests and to adjust
resulting differences 1In valuation. A distribution in kind may be
made pro rata or non-pro rata.

Comment. Section 16246 is a new provision. The first sentence
ig the same as Section 3(c)(23) of the Uniform Trustees' Powers Act
{1964), The trustee also has the power to sell property in order to
make the distribution. The second sentence recognizes the authority
to take gains and losses into account for tax purposes when making
distributions. This power provides needed flexibility and avoids the
possibility of a taxable event arising from a nob-pro rata
distribution. See also Section 16202 (exercise of powers 1Is subject
to duties).

§ 16247, Hiring persons

16247. The trustee has the power to hire persouns, including

accountants, attorneys, auditors, investment advisors, or other
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agents, even 1f they are assoclated or affiliated with the trustee, to
advise or assist the trustee in the performance of administrative
duties.

Comment, Section 16247 iz new and is the same in substance as
part of Section 3(c¢)}(24) of the Uniform Trustees' Powers Act (1964).
If the trustee 1s in doubt concerning the propriety of hiring an
agent, the judicial procedure for obtaining instructions is
available. See Section 17200(b)(86). An agent with a close
relationship with the trustee or an insider may be hired when it is in
the best interests of the trust, taking into account the duty of
loyalty (see Section 16002) and the duty to avoid conflicts of
interest (see Section 16004), and particularly as to routine matters,
but in situations Involving substantial matters, it 1s best to hire
outside agents, The trustee has a duty to inform certain
beneficiaries of agents hired, their relationship to the trustee, if
any, and their compensation. See Section 16063(d). See also Sections
16012 {duty not to delegate), 16014 (duty to use special skills),
16202 (exercise of powers is subject to duties), 16401 (trustee's
liability to beneficiary for acts of agent).

§ 16248. Execution and delivery of instruments

16248, The trustee has the power to execute and deliver all
instruments which are needed to accomplish or facilitate the exercise
of the powers vested in the trustee,

Comment. Section 16248 is new apd is the same in substance as
Section 2{c)(26) of the Uniform Trusteee' Powers Act (1964), See also
Section 16202 (exercise of powers is subject to duties).

§ 16249, Actions and proceedings

16249. The trustee has the power to prosecute or defend actions,
claims, or proceedings for the protection of trust property and of the
trustee in the performance of the trustee's duties,

Comment. Section 16249 supersedes the last clause of subdivision
(15) of former Probate Code Section 1120,2 and is the same in
substance as Section 3{(c)(25) of the Uniform Trustees' Powers Act
(1964). As to the propriety of reimbursement for attorney's fees and
other expenses of an action or proceeding, see Section 15684 and the
Comment thereto. See also Sections 62 (“property” defined), 16010
(duty to enforce claims), 16011 {(duty to defend actions), 16202
(exercise of powers is subject to duties).
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CHAPTER 3. REVISED UNIFORM PRINCIPAL AND INCOME ACT

§ 16300, Short title
16300, This chapter may be c¢ited as the Revised Uniform
Principal and Income Act.

Comment. Section 16300 continues former Civil Code Section 730
without change.

§ 16301, Definitions
16301. As used in this chapter:

{a) "Income beneficiary”™ means the person to whom income is

presently payable or for whom It is accumulated for distribution as
income. '

(b) "Inventory value” means the cost of property purchased by the
trustee end the market value of other property at the time it became
subject to the trust, but in the case of a testamentary trust the
trustee may use any value finally determined for the purposes of an
estate or inheritance tax.

(c) "Remainder beneficlary™ means the person entitled to
principal, presently or in the future, including income which has teen
accumulated and added to principal.

Comment. Subdivisions (a) and (b) of Section 16301 continue
subdivisions (1) and (2) of former Civil Code Section 730.01 without
change. Subdivision (c) restates subdivision (3) of former Civil Code
Section 730.01 (which defined “remainderman”) without substantive
change and with the addition of the language “presently or in the
future.” See also Section 84 (“"trustee” defined). '

§ 16302, Duty of trustee as to receipts and expenditures
16302. (a) A trust shall be administered with due regard to the

regpective interests of income beneficiaries and remainder

beneficiarles. A trust 1s so administered with respect to the
allocation of receipts and expenditures if a receipt 1s credited or an
expenditure is charged to income or principal or partly to each in any
of the following ways:

(1) In accordance with the terms of the trust Iinstrument,
notwithstanding contrary provisions of this chapter.

(2) In the atsence of any contrary terms of the trust instrument,

in accordance with the provisions of this chapter.
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(3) If neither paragraph (1) nor (2) is applicable, in accordauce
with the standard of care provided inm Section 16040 and with what is
reasonable and equitable in view of the interests of those entitled to
incowme as well as of those entitled to principal.

(b) If the trust instrument gives the trustee discretion 1in
crediting a receipt or charging an expenditure to income or principal
or partly to each, no inference that the trustee has improperly
exercised such discretion arises from the fact that the trustee has
made an allocation contrary to a provision of this chapter,

Comment. Section 16302 continues former Civil Code Section
730.02 with two changes: Subdivision (a)(3) adopts the revised
general standard of care provided in Section 16040 in place of the
former reference to ordinary prudepce, discretion, and judgment.
Subdivision (b) replaces the former reference to “imprudemce or
partizlity” with a reference to improper exercise of discretion., This
variation of language in Section 2 of the Revised Uniform Principal
and Income Act (1962) is drawn from Nebraska Law. Neb, Rev., Stat.
§ 30-3102 (Cum. Supp. 1982). The result of this change is that there
is no ipnference of any sort of Impropriety, not just imprudence or
partiality, arising from an allocation coutrary to this chapter.

§ 16303. Income and principal

16303, (a) Income is the return in money or property derived
from the use of principal, including return received as any of the
following:

(1) Rent of real or personal property, including sums received
for cancellation or renewal of a lease.

{(2) Interest on womey lent, including sums received as
consideration for the prepayment of principal except as provided in
Section 16307 on bond premium and bond discount,

(3) Receipts allocated to income as provided in Section 16304.

(4) Income earned during administration of a decedent's estate as
provided in Section 16305,

(5) Corporate distributions as provided in Section 16306,

(6) Accrued increment on bonds or other obligations issued at
discount as provided in Section 16307.

(7) Receipts from business and farming operations as provided in
Section 16308,
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(8) Receipts from disposition of natural resources as provided in
Section 16309,

(%) Receipts from other principal subject to depletion as
provided in Section 16310.

(10) Receipts from disposition of underproductive property as
provided in Section 16311.

(b) Principal is the property which has been set aside by the
owner or the person legally empowered so tﬁat it is held in trust
eventually tc be delivered to a remainder beneficiary while the return
or use of the principal is in the weantime taken or received by or
held for accumulation for an income beneficlary. Principal includes
the following:

(1) Consideration received by the trustee on the sale or other
transfer of prineipal or on repayment of a loan or as a refund or
replacement or change in the form of principal.

(2) Proceeds of property taken on eminent domain proceedings.

(3) Proceeds of 1insurance upon property forming part of the
principal except proceeds of insurance upon a separate interest of an
income beneficlary.

(4) Receipts allocated to principal as provided in Section 16304,

(5) Stock dividends, receipts on liquidation of a corporation,
and other corporate distributions as provided in Section 16306.

(6) Receipts from the disposition of corporate securities as
provided in Section 16307,

{7} Royalties and other receipts from disposition of natural
resources as provided in Section 16309,

{(8) Receipts from other principal subject to depletion as
provided in Section 16310.

(9) Any profit resulting from any change in the form of principal
except as provided in Section 16311 on underproductive property.

{10) Receipts from disposition of underproductive property as
provided in Section 16311.

(11) Any allowances for depreciation established uunder Section
16308 and paragraph (2) of subdivision (b) of Section 16312.
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Comment. Section 16303 continues subdivisions (a) and (b) of
former Civil Code Section 720.03 without change. Subdivisions (a)(3)
and (b)(4) are new cross-references, but represent no substantive
change.

§ 16304. When right to income arises; apportionment of income

16304, (a) An income beneficiary is entitled to income from the
date specified In the trust {instrument or, if none is specified, from
the date an asset becomes subject to the trust, In the case of an
asset.becoming subject to a trust by reason of a person's death, 1t
becomes subject to the trust as of the date of the death of the person
even though there is an intervening period of administration of the
person's estate.

(b) Upon an asset becoming subject to & trust by reason of a
person's death:

(1) Recelpts due but not paid at the date of death of the person
are prinecipal.

(2) Receipts in the form of periodic payments (other than
corporate distributions to stockholders), including rent, interest, or
annuities, not due at the date of the death of the person shall be
treated as accrulng from day to day. That portion of the receipt
accruing tefore the date of death is principal and the balance is
income.

(e) In all other cases, any receipt from an income-producing
asset is income even though the receilpt was earned or accrued in whole
or in part before the date when the asset became subject to the trust.

{(d) If an income beneficiary's right to income ceases by death or
in any other manner, all payments actually paid to the 1income
beneficiary or in the hands of the trustee for payment to the income
beneficlary before such termination belong to the income beneficlary
or to his or her personal representative., All dincome actually
received by the trustee after such termipation shall be pald to the
person next entitled to income by the terms of the trust. This
subdivision does not apply to income received by a trustee under
subdivision (b) of Section 16305.

(e) Corporate distributions to stockholders shall be treated as

due on the day fixed by the corporation for determination of
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stockholders of record entitled to distributien or, Iif no date 1=
fixed, on the date of declaration of the distribution by the
corporation,

Comment. Section 16304 continues former Civil Code Section
730.04 without substantive change, except that subdivision (b)(2) has
been conformed to Section 4{b){2) of the Revised Uniform Principal and
Income Act (1962) and references to the testator and the will have
been replaced, The first change requires apportiomment of rent,
interest, and annuities, contrary to the former rule. The effect of
the last change is to make the principles of this section applicable
to the problem of apportionment of income following the death of a
. settlor of a revocable living trust.

§ 16305. Income earned during administration of decedent's estate
16305, (a) Unless the will otherwise provides, income from the

assets of a decedent's estate after the death of the testator and

before distribution, including income from property used to discharge
liabilities, shall be distributed in the manner set forth in Chapter
11 {(commencing with Section 660) of Division 3. Income received by a
trustee under this subdivision shall be treated as income of the trust,
'(b) When“ an- income “beneficlary's - right ta Inpoma, - fnsluding
interest payable under Section 663, ceases by death or in any other
manner during the operiod of probate administration, income
attributable to the period prior to the termination of such right,
when subsequently received by the trustee, shall be equitably prorated
between the beneficiary or his or her personal representative and the
person next entitled to income by the terms of the trust instrument.

Comment. Subdivision (a) of Section 16305 continues former Civil
Code Section 730.05(a) and (b) without change. Subdivision (b)
continues former Civil Code Section 730.05(c) without change.

§ 16306. Corporate distributions
16306. (a) Corporate distributions of shares of the distributing

corporation, including distributions in the form of a stock split or
stock dividend, are principal. A right to subscribe to shares or
other securities issued bty the distributing corporation accruing to
stockholders on account of their stock ownership and the proceeds of

any sale of the right are principal.
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(b) Except to the extent that the corporation indicates that some
part of a corporate distribution is a settlement of preferred or
guaranteed dividends accrued since the trustee became a stockholder or
is in lieu of an ordinary cash dividend, a corporate distribution is
ﬁrincipal if the distribution is pursuant to any of the following:

(1) A call of shares.

(2) A merger, consolidation, reorganization, or other plan by
which assets of the corporation are acquired by another corporation.

(3) A total or partial 1liquidation of the corporation, including
any distribution which the corporation indicates is a distribution in
total or partial liquidationm or any distribution of assets, other than
cash, pursuant to a court decree or final administrative order by a
government agency ordering distribution of the particular assets,

(¢) In the case of a regulated investment company or a trust
qualifying and electing to be taxed under federal law as a real estate
investment trust:

(1) Distributions made from ordinary income are income.

(2) All other distributions, Including distributions from capital
gains, depreciation, or depletion, whether made in the form of cash,
an option to take mnew stock or cash, or an option to purchase
additional shares, are principal.

{d) Exzcept as provided in subdivisions (a), (b), and (c), all
corporate distributions are 1ncome, including cash dividends,
distributions of or rights to subscribe to shares or s=securities or
obligations of corporations other than the distributing corporationm,
and the proceeds of the rights or property distributions. Except as
provided in subdivisions (b) and (¢), if the distributing corporation
gives a stockholder an option to receive a distribution either in cash
or in its own shares, the distribution chosen is income,

(e) The trustee may rely upon any statement of the distributing
corporation as to any fact relevant under amy provision of this
chapter concerning the source or character of dividends or
distributions of corporate assets. 7

Comment. Subdivisions (a), (b), (d), and (e) of Section 16306
continue former Civil Code Section 730.06 (a), (b)), (d), and (e),
regpectively, without change. Subdivision (¢) restates former Civil
Code Section 730.06(¢) without substantive change.
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§ 16307. Bonds and other obligations for payment of money

16307. (a) Bonds or other obligations for the payment of money
are principal at thelr Iinventory value, except as provided in
subdivision (b) for discount bonds. No provision shall be made for
amortization of bond premiums or for accﬁmulation for discount. The
proceeds of sale, redemption, or other disposition of the bonds or
obligations are principal.

(b) The increment in value of a bond or other obligation for the
payment of money payable at a future time in accordance with a fixed
schedule of appreciation in excess of the price at which it was issued
ts distributable as income. The increment in value is distributable
to the beneficiary who was the income beneficiary at the time of
Increment from the first principal cash available or, if none is
available, when realized by sale, redemption, or other dispositionm,
Whenever unrealized Increment is distributed as income but out of
principal, the principal shall be reimbursed for the increment when
realized.

Comment. Section 16307 contlnues former Civil Code Section
720,07 withoul Clidiges

§ 16308. Business and farming operations

16308. {(a) If a trustee uses any part of the principal in the
operation of a business, including an agricultural or farming
operation, of which the settlor was a sole proprietor or a partner,
the net profits and losses of the business shall be computed in
accordance with generally accepted aceounting principles for a
comparable business. Net profits from a business are income. Net
losses from a business do not reduce other trust income for the fiscal
or calendar year during which they occur but shall be carried iamto
subsequent fiscal or calendar years and reduce the net profits of the
business for those vears.

(b) Generally accepted accounting principles shall be used to
determine income from an agricultural or farming operation, including
the raising of animals or the operation of a nursery.

{c) Subdivisions (a) and (b) are subject to the provisions of
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Section 16313 and for this purpose any property of the business or
agricultural or farming operation shall be deemed to be “trust
property” within the meaning of Section 16313,

Copment. Section 16308 continues former Civil Code Section
730.08 without substantive change, except that the last sentence of
subdivision (a) reverses the former rule against carrying Ilosses
forward. This revision 1is drawn from statutes in Nebraska and
Wisconsin, Neb. Rev. Stat. § 30-3109 (Cum. Supp.-1982); Wis. Stat.
Ann, 701.20(8) (West 1981)}.

§ 16309, Natural resources
16309, (a) 1f any part of the principal consists of a right to

receive royalties, overriding or limited royalties, working interests,
production payments, net profit interests, or cother interests in
minerals or other natural resources 1in, on, or under land, the
recelpts from taking the natural resources from the land shall be
allocated as follows:

(1) If received as rent on a lease or extension payments on a
lease, the receipts are income,

(2} If received from a production payment, the receipts are
income to the extent of any factor for interest or its equivalent
provided in the governing instrument. There shall be allocated to
principal the fraction of the balance of the receipts which the
unrecovered cost of the production payment bears to the balance owed
on the production payment, exclusive of any factor for interest or its
equivalent. The receipts not allocated teo principal are income.

(3) If received as a royalty, overriding or limited royalty, or
bonus, or from a working. net profit, or any other interest in
winerals or other natural resourées, receipts not provided for In
paragraphs (1} and (2} shall be apportioned on a yearly basis in
accordance with this paragraph whether or not any natural resource was
being taken from the land at the time the trust was established, The
receipts shall be allocated entirely to locome or apportioned between
income and principal as the trustee in its discretion may determinpe,
but the amount added to principal as an allowance for depletion may
not exceed the lesser of (A) the percentage of gross receipts allowed

as a deduction for depletion in cowmputing taxable income for federal
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income tax purposes or (B} 50 percent of the net receipts remaining
after payment of expenses, direct and iIndirect, computed without
allowance for depletion.

(b) This section does not apply to timber, water, soil, sod,
dirt, turf, or mosses.

Comment. Section 16309 continues former Civil Code Section
730.09 with two changes. In subdivision (a)(3) the reference to
“absolute discretion” is revised to read "discretion”; this revision
makes no substantive change. See Sections 16080-16081 (duties with
regard to discretionary powers). The former reference to 27-1/2% of
gross receipts in subdivision (a)(3) 1s replaced with a standard tied
to federal tax law. For the rule governing property subject to
depletion that i1s not covered by Sectlon 16309, see Section 16310.

§ 16310. Other property subject to depletion

16310. If the principal consists of property subject to
depletion (other than property subject to Section 16309), including
land from which merchantable timber may be removed and, when subject
to depletion or amortization, leaseholds, patents, copyrights, royalty
rights, and rights to recelve payments on a contract for deferred
eoereisaticn,‘rc:c ;ts‘f Iﬁfp p-a_irulal alle tuu entirvely
‘to income or appertioned between income and principal as the trustee
in ite discretion may determine, but iIn no event shall the amount
allccated to principal exceed a reasonable allowance for depletion or
amortization.

Comment. Section 16310 continues former Civil Code Sections
730.10 (timber) and 730.11 (other property subject to depletion),
except that the reference to "absolute discretion" is revised to read .
"discretion.” This revision makes no substantive <change. See
Sections 16080-16081 (duties with regard to discretionary powers).

§ 16311, Underproductive property

16311. <{(a) Except as otherwise provided in this section, a
portion of the net proceeds of sale of any part of principal which has
not produced an average net income of at least 1 percent per year of
its inventory value for more than a year {(including as income the
value of any beneficial use of the property by the income beneficiary)
shall be treated as delayed income to which the income beneficlary is

entitled as provided in this section. The net proceeds of sale are
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the gross proceeds received, including the value of any property
received in substitution for the property disposed of, less the
expenses, including capital gains tax, if any, incurred in disposition
and less any carrying charges paid while the property was
underproductive,

(b) The sum allocated as delayed income is the difference between
the net proceeds and the amount which, had it been invested at simple
interest at 5 percent per year while the property was underproductive,
would have produced the net proceeds. This sum, plus any carrying
charges and expenses previously charged against income while the
property was underproductive, less any Income received by the income
beneficiary from the property and less the value of any beneficial use
of the property by the income beneficiary, is income, and the balance
is principal.

(¢) If principal subject to this section is disposed of by
conversion into property which cannot be apportioned easily, including
land or mortgages (for example, realty acquired by or in lieu of
foreclosure), the income Eeneficiary- is entitled to the net income
from amy property or obligatiom into which the original principal is
converted while the substituted property or obligation is held. If
within five years after the conversion the substituted property has
not been further converted into easily apportionmable property, no
allocation as provided in this section shall be made.

Comnment. Section 16311 continues former Civil Code Section
730.12 without change,

§ 16312. Charges against income and principal

16312, {a) After determining income and principal in accordance
with the terms of the trust Instrument or with this chapter, the
trustee shall charge to income or principal expenses and other charges
as provided in this section.

(b} The following'charges shall be made against income:

(1) Ordinary expenses Incurred in connection with the
administration, management, or preservation of the trust property,

including regularly recurring taxes assessed against any portion of
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the principal, water rates, premiums on insurance taken upon the
interests of the 1ncome beneficiary, remainder beneficiary, or
trustee, interest pald by the trustee, and ordinary repairs.

(2) The trustee In its discretion may make a reasonable allowance
for depreciation on property subject to depreciation under generally
accepted accounting principles, but no allowance sghall be made for
depreciation of that "~ portion of any real property used by a
beneficlary as a resldence.

(3) One-half of court costs, attorney's fees, and other fees on
perlodic judicial accounting, unless the court directs otherwise.

(4) Court costs, attorney's fees, and other fees on other
accountings or jJudicial proceedings if the matter primarily concerns
the income lnterest, unless the court directs otherwise.

{5) One-half of the trustee's regular compensation, whether based
on a percentage of principal or income, unless the court directs
otherwisa.

(6) All expenses reasonably incurred for current management of
principal and application of income.

(7). Any tax levied upon receipts defined as income under this
part or the trust instrument and payable by the trustee.

(¢) If charges against income are of unusual amount, the trustee
may by means of reserves or other reasonable means charge them over a
reasonable pericd of time and withhold from distribution sufficient
sums to regularize distributioms.

{d) The following charges shall be made against principal:

(1) Trustee's compensation not chargeable to 1income under
paragraphs (4) and (5) of subdivision (b), special compensation; of
trustees, expenses reasonably incurred in connection with principal,
court costs and attorney's fees primarily concerning matters of
principal, and trustee's compensation computed on principal as an
acceptance, distribution, or termination fee.

{(2) Charges not provided for in subdivision (b), iIncluding the
cost of iInvesting and reinvesting prinecipal, the payments on principal
of an 1indebtedness (including a mortgage amortized by periodic

payments of principal), expenses for preparation of property for
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rental or sale, and, unless the court directs otherwise, expenses
incurred in maintaining or defending any action or proceeding to
construe the trust or protect it or the property or assure the title
of any trust property.

(3) Extraordinary repairs or expenses incurred in making a
capital improvement to primcipal, including speclal assessments, but a
trustee may establish an allowance for depreciation out of income to
the extent permitted by paragraph (2) of subdivision (b) and by
Section 16308,

(4) Any tax levied upon profit, gain, or other receipts allocated
to principal notwithstanding denomination of the tax as an income tax
by the taxing authority.

(5) If an estate or inheritance tax is levied in respect of a
trust in which both an income beneficliary and a remainder beneficiary
have an interest, any amount apportioned to the trust, including
interest and penalties, even though the income beneficiary also has
rights in the principal. _

(e} Regularly recurring charges payable from income shall be
apportioned to the same extent and in the same manner that income 1is
apportioned under Section 16304,

Comment. Subdivision (a) of Section 16312 continues subdivision
{c) of former Civil Code Section 730.02 without substantive change.
Subdivisions (b)-(e) continue former Civil Code Section 730.13 with
the following changes: The reference to "“absolute discretion™ 1is
revised to read "“"discretion”; this revision makes no substantive
change. See Sections 16080-16081 (duties with regard to discretionary
powers)., A reference to “proceeding”™ has been added to subdivision
(d)(2). See Section 17200 et seq. {judiclal proceedings concerning
trusts)., Subdivision (d)(5) has been revised to refer to interest.
This revision restores language from Section 13{c)(5) of the Revised
Uniform Principal and Income Act and resolves an ambiguity in former
law.

§ 16313, Reserve or allowance for depreciation or depletion

16313. The trustee is not reguired to set aside & reserve or
allowsnce from trust income for depreciation or depletion of, or to
ambrtize, any trust property unless the trust Iinstrument expressly
requires a reserve or allowance. Nothing in this chapter prevents a

trustee in its discretion from establishing a reserve or allowamce, or
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allowance,

Comment. Section 16313 continues the first sentence and the

CHAPTER 4, LIABILITY oF TRUSTEES Tp BENEFICIARTES

Article 1. Liability for Breach of Trugt

§ 16400, Breach of trust
16400, A violation by the trustee of any duty that the trustee
owes the beneficiary is a breach of trust,

Comment. Section 16400 is new apg 1s drawn from Section 201 of
the Restatement (Second) of Trusts (1957), Section 16400 Bupersedes
former Civil Code Section 2234, while a4 trust ig revocable, the
trustee owes dytieg to the person holding the POwer to revoke and Dot
to the named beneficiaries, See Section 15600; see algo Section 15803
(holder of general power of appointment or Power to withdray property
from trust treated as gettior).

§ 16401, Trustee's 1iability to beneficiary*for acts of agent
16401, (a) Except as provided in subdivision (b), the trustee is

not liable to the beneficiary for the acts or omissionsrof an agent,
(b) The trustee is liable to the beneficiary for am act or
omission of ap agent employed by the trustee in the administration of

Supervise the agent,
(5) Where the trustee approves, knowingly acquiesces in, or

conceals the act of the agent,
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(6) Where the trustee neglects to take reasonable steps to compel
the agent to redress the wrong in a case where the trustee knows or
has information from which the trustee reasonably should have known of
the agent's acts or omissions.

(c} The 1liability of a trustee for acts or omissions of agents
that occurred before July 1, 1987, 1s governed by prior law and not by
this section.

Comment. Subdivisions (a) and (b) of Section 16401 are new and
are drawn from Section 225 of the Restatement (Second) of Trusts
(1957). The former statutes did not provide a rule governing the
trustee's liability for the acts or omissions of agents of the trust,
Whether a trustee has acted reasonably under this section depends upon
application of the standard of care provided in Section 16040. The
trustee i1s not liable in a case where the actiorn is performed or
omitted pursuant to the written Instructions of the person having the
power to revoke a trust., See Section 16462. It should also be noted
that the 1iability to beneficlaries does not include beneficiaries
under revocable trusts during the time that the trust can be revoked.
See Section 15800; see also Sections 15803 (holder of general power of
appointment or power to withdraw property from trust treated as
settlor), 16000 {(duty to administer trust).

Subdivision (c) preserves the prior law governing the trustee's
1iability for acts or omlssions of agents occurring before the
operative date,

§ 16402, Trustee's ligbility to beneficiary for acts of cotrustee
16402, (a) Except as provided in subdivision (b), a trustee is

not liable to the beneficiary for a breach of trust committed by a
cotrustee.

(b) A trustee is liable to the beneficiary for a breach committed
by a cotrustee under any of the following circumstances:

(1) where the trustee participates in a breach of trust committed
by the cotrustee.

(2) Where the trustee improperly delegates the administration of
the trust to the cotrustee,

{(3) where the trustee approves, knowingly acquiesces in, or
conceals a breach of trust committed by the cotrustee.

(4) Where the trustee negligently enables the cotrustee to commit
a breach of trust.

(5) Where the trustee neglects to take reasonable steps to compel

~286—



the cotrustee to redress a breach of trust in a case where the trustee
knows or has information from which the trustee reasonably should have
known of the breach.

Comment. Section 16402 1s drawn from Section 224 of the
Restatement (Second) of Trusts (1957). Section 16402 restates the
substance of former Civil Code Section 2239 as follows: the substance
of the former liability for consenting to wrongful acts of the
cotrustee is restated in subdivision (b)(3), the substance of the
former 1iability for negligently enabling the cotrustee to commit a
breach 1is restated in subdivision (b)(4), and the substance of the
former statement that the trustee was liable "for no others” 1is
~restated in subdivision {a). Subdivision (b){5) is consistent with
. the case law rule under former law, See Estate of Hensel, 144 Cal,
"App. 2d 429, 438, 301 P.2d 105 (1956) (citing the rule from the first
Restatement). See also Blackmon v, Hale, 1 Cal. 3d 548, 559, 463 P.2d
418, 83 Cal. Rptr. 194 (1970} (negligent inattention to duties). For
the duty of a trustee with respect to cotrustees, see Section 16013.
It should alsc be noted that the liability to beneficiaries does not
include beneficiaries under revocable trusts during the time that the
trust can be revoked. See Section 15800; see also Sectlons 15803
{(holder of general power of appointment or power to withdraw property
from trust treated as settlor), 16000 (duty to administer trust).

- § 16403, Trustee's liability to bemeficiary for acts of predecessor

16403. (a) A successor trustee 1s not liable to the beneficiary
for a breach of trust committed by a predecessor trustee.

(b) A successor trustee is liable to the beneficiary for breach
of trust involving acts or omissions of a predecessor trustee inm any
of the following circumstances:

{1) Where the successor trustee knows or has information from
which -the successor trustee - reasonably should have known of a
sltuation constituting a breach of trust committed by the predecessor
trustee and the successor trustee improperly permits it to comntinue.

(2) Where the successor trustee neglects to take proper steps to
compel the predecessor trustee to deliver the trust property to the
successor trustee.

(3) Where the successor trustee neglects to take proper steps to
redress a breach of trust committed by the predecessor trustee in a
case where the trustee knows or has information from which the trustee

reasonably should have known of the predecessor trustee's breach.
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Comment. Section 16403 is new and is the same in substance as
Section 223 of the Restatement (Second) of Trusts (1957), exzcept that
the languege relating to what the trustee should have known in
subdivisions (b)(1) and (b){(3) is not in the Restatement. It should
also be noted that the 1iability to beneficiaries does not include
beneficiarlies under revocable trusts during the time that the trust
can be revoked. See Section 15800; see also Section 15803 (holder of
general power of appointment or power to withdraw property from trust
treated as settlor).

Article 2. BRemedies for Breach of Trust

§ 16420, PRemedles for breach of trust

16420, (a) If the trustee commits a breach of trust, or
-threatens to commit a breach of trust, the beneficlary may commence a
proceeding for any of the following purposes that is appropriate:

(1) To compel the trustee to perform the trustee’s duties,

(2) To enjoin the trustee from committing a breach of trust.

(3) To compel the trustee to redress a breach of trust by payment
of money or otherwisa, )

(4) To appoint a recelver or temporary trustee to take possession
of the trust property and administer the trust.

(5) To remove the trustee.

(6) Subject to Section 18100, to set aside acts of the trustee.

(7) To reduce or deny cowpensation of the trustee.

(8) Subject to Section 18100, to impose an equitable lien or a
counstructive trust on trust property.

{(9) Subject to Section 18100, to trace trust property that has
been wrongfully disposed of and recover the property or ite proceeds.

(b) The provision of remedies for breach of trust in subdivision
(a) does not prevent resort to any other appropriate remedy provided
by statute or the common law,

Comment. Subdivision (a) of Section 16420 codifies in general
_ terms the remedies available to the beneficiary where the trustee has
compitted a breach of trust or threatens to do so. For the applicable
procedure, see Section 17200 et seq. (judicial proceedings concerning
trusts). As provided in subdivision (b), the list of remedies in
subdivision (a) is not necessarily exclusive and is not intended to
prevent resort to any other appropriate remedy. See Section 15002
(common law as law of state); Penal Code § 506 (embezzlement by
trustee}; People v, Stanford, 16 Cal. 2d 247, 105 P.2d 969 (1940)
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(embezzlement); see also Section 16421 (remedies are exclusively
equitable). The petitioner may seek any one or more of the remedies
as 1s appropriate im the circumstances of the case. Section 16420
provides a general list of remedies and does not attempt to set out
the refinements and exceptions developed over many years by the common
law. The availability of a particular remedy listed in Section 16420,
and its application under the circumstances, are govermed by the
common law. See Section 15002 (common law as law of state).

Paragraph (1) of subdivision (a) of Section 16420 supersedes a
part of former Civil Code Sections 863 (beneficiary may "enforce the
performance of the trust”) and 2251 (beneficiary may "take advantage"
of trust). See also Bacon v. Grosse, 165 Cal. 481, 132 P, 1027
(1913); Restatement (Second) of Trusts § 199(a) {1957).

Paragraph (2) is consistent with other statutes. See Civil Code
§ 3422; Code Civ, Proc. § 526(7); see also Quist v. Empire Water Co.,
204 Ccal., 646, 269 P. 533 (1928); St. James Church of Christ Holiness
v. Superior Court, 135 Cal. App. 24 352, 359-62, 287 P.2d 387 (1955)
Restatement (Second) of Trusts § 199(b) (195?)

Paragraph (3) restates the general l1iabtility provided in former
Civil Code Sections 2236-2238 and 2262. See also Restatement {Second)
of Trusts § 199(c) (1957). The reference to payment of money in
paragraph (3) 1s comprehensive and includes liability that might be
characterized as damages, restitution, or surcharge. For the measure
of 1iability, see Article 3 {commencing with Section 16440). The
characterization of monetary liability does not affect the fact that
the remedies for breach of trust are exclusively equitable, as
provided in Section 16421. 1In certain circumstances, Ttather than
ordering the payment of money, it may be appropriate to for the court
to order- the trustee to transfer tangible property as a remedy for
breach of trust,

Paragraph (4) makes explicit the authority to appoint a
receiver. See Code Civ. Proc. § 564(1), (7); Bowles v. Superior
Court, 44 Cal. 2d 574, 583-84, 283 P.2d 704 (1955) (appeintment of
receiver pending removal of trustees and as temporary trustees); see
also Restatement (Second) of Trusts § 199(d) (1957). Paragraph (&)
also permits appointment of a temporary trustee where appointment of a
receiver would be appropriate. See Sections 15660 (appointment of
trustee to fill vacancy), 17206 (authority to make necessary orders
and appoint temporary trustee).

Paragraph (5) restates in general terms the authority to remove a
trustee for breach of trust provided by former Civil Code Section 2283
and former Probate Code Section 1123.5. See also Restatement {(Second)
of Trusts § 199(e) (1957)., For provisions governing removal of
trustees, see Sections 15642 (grounds for removal), 15644 (delivery of
property by removed trustee), 17200(b){10) {petition for removal).

Paragraph (6) is new. The authority to set aslde wrongful acts
of the trustee i8 a corollary of the power to enjoin a threatened
breach as provided in paragraph (2). As recognized in the
introductory clause of paragraph (6), the wrongful acts of the trustee
may not be set aside 1f to do so would impair the rights of bona fide
purchasers. See also G. Bogert, The Law of Trusts and Trustees § 861,
at 16-17 (rev. 2d ed. 1982).
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Paragraph (7) 1s new and is drawn from Section 243 of the
Restatement (Second) of Trusts (1957). Prior California statutes
provided only for the determination of reasonable compensation and for
the allowance of greater compensation under appropriate
circumetances. See former Civil Code § 2274; former Prob, Code
§§ 1122, 1138.1(al){(7J.

Paragraph (8) states a general rule recognized in California
cases. See, e.g., Citizens' Bank v, Rucker, 138 Cal. 606, 609-10, 72
P. 46 (1903); see also Restatement {(Second) of Trusts § 202 {(1957).
The introductory clause recognlzes that this remedy is limited by the
rights of a bona fide purchaser as provided in Sectiom 18100.

Paragraph (9) is consistent with California case law. See Noble
v. Noble, 198 Cal. 129, 135, 243 P. 439 (1926); Keeney v. Bank of
Italy, 33 Cal. App. 515, 517, 165 P. 735 (1917); Carlin v. Masten, 118
Cal. App. 373, 376, 5 P.2d 65 (1931); People v. California Safe
Deposit & Trust Co., 175 Cal., 756, 759, 167 P, 388 (1917); Church v.
Bailey, 90 <Cal. App. 24 510, 504, 203 P.2d 547 (1949). The
introductory clause recognizes that thlis remedy 1s limited by the
rights of boma fide purchasers as provided in Section 18100.

§ 16421. Remedlies for breach exclusively equitable

16421. The remedies of a beneficiary against the trustee are
exclusively in equity.

Comment. Section 16421 1s a new provision that is drawn from
Section 197 of the Restatement (Second) of Trusts (1957). For a list
of remedies, see Section 16420. Under this section, for example, the
beneficiary may mot commence an action against the trustee for breach
of contract. See Restatepent {(Second) of Trusts § 197 comment b
(1957). However, the trustee may be found liable for the payment of
money on account of the breach. See Sections 16420(a){(c) (compelling
payment of money for breach of trust), 16440-16442 - (measure of
liability for breach of trust).

Artijcle 3. Measure of Liability for Breach of Trust

§ 16440. Measure of liability for breach of trust
16440, (a) If a trustee commits a breach of trust, the trustee

is charpgeable with any of the following that is appropriate under the
circumstances:

(1) Any loss or depreciation in wvalue of the trust estate
resulting from the breach of trust, with interest.

(2) Any profit made by the trustee through the breach of trust,
with interest.

(3) Any profit that would have accrued to the trust estate if the
loss of profit is the result of the breach of trust.
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{b) If the trustee has acted reasonably and in good faith under
the circumstances as known to the trustee, the court in its discretion
may excuse the trustee in whole or in part from liability under
subdivision (a) if it would be equitable to do so.

Comment. Subdivision (a) of Sectlon 16440 is drawn from Section
205 of the Restatement (Second) of Trusts (1957). Subdivision (a)
supersedes former Civil Code Sections 2237 and 2238. See also Section
16040(b) (propriety of considering investments as part of an overall
investment strategy).

Subdivision (b) codifies the good faith exception to the genmeral
11ability rules found in the Restatement. See Restatement (Second)} of
Trusts § 205 comment g (1957). This rule supersedes subdivision (a)

‘of former Civil Code Section 2238 and represents an expansion of the

rule in Estate of Talbot, 141 Cal. App. 2d 309, 320-27, 296 P.2d 848
(1956). In Talbot, liability for appreciations damages was excused on
the grounds of good faith, but the trustee was liable for the breach
in the amount of the loss to the corpus plus interest,

§ 16441, Measure of 1liability for interest
16441. If the trustee is liable for interest pursuant to Section
16440, the trustee is liable for the greater of the following amounts:

(a) The amount of Interest that accrues at the legal rate on
Judgments.
{b) The amount of Interest actually received.

Comment. Section 16441 supersedes former Civil Code Section 2262
(11ability for interest upon failure to properly invest trust funds)
and part of former Civil Code Section 2237 (liability for interest om
proceeds). See also Code Civ, Proc. § 685.010 (rate of interest on
judgments).

§ 16442, Liability for exemplary damages
16442. If a breach of trust results from the trustee's willful

misconduct, fraud, or gross negligence, the court may find the trustee
liable for an amount of exemplary damages not exceeding three times
the amount of liability determined under Section 16440.

Comment, Section 16442 1is new. Prior law was mnot clear.
Compare former Civil Code §§ 2237, 2238, & 2262, with Vale v. Union
Bank, 88 Cal. App. 3d 330, 151 Cal. Rptr. 784 (1979); Werschkull v.
United California Bank, 85 Cal. App. 3d 981, 149 Cal. Rptr. 829
(1978); Rivero v. Thomas, 86 Cal. App. 2d 225, 194 P.2d 553 (1948).

-291~




Article 4. Limitations and Exculpation

§ 16460. Limitations on proceedings against trustee

16460, (a) Unless a claim is previously barred by adjudication,
consent, limitation, or otherwise:

(1) 1f 2 beneficiary has received an interim or final account in
writing, or other written report, that adequately discloses the
existence of a claim against the trustee for breach of trust, the
claim i1s barred as to that beneficiary unless a proceeding to assert
the claim is commenced within three years after recelpt of the account
or report. An account or report adequately discloses existence of a
claim if it provides sufficient information sc that the beneficiary
knows of the clalm or reasonably should have Inquired into the
existeoce of the claim.

(2} If an interim or fimal account or other report does not
adequately disclose the existence of a claim against the trustee for
breach of trust, the claim is barred as to that beneficiary unless a
proceeding to assert the claim is commenced within three years after
the beneficiary discovered, or reasonably should have discovered, the
subject of the claim,

(b) For the purpose of subdivision (a), a beneficlary is deemed
to have received an account or report:

(1) In the case of an adult who 1Is reasonably capable of
understanding the account or report, if it 1s received by the adult
personally.

(2) In the case of an adult who is not reasonably capable of
understanding the account or report, if it is received by the person's
legal representative, including a pguardian ad litem or other person
appointed for this purpose.

(3) In the case of a minor, if it 1s received by the minor's
guardian or, if the minor does mnot have a guardian, if it is received
by the minor's parent so long as the parent does not have a conflict
of interest. ]

{c) The limitations period applicable to acticms by a beneficiary
against a trustee on a claim that arose before July 1, 1987, is

governed by prior law and not by this section.
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Comment. Section 16460 is & new provision drawn in part from
Section 7-307 of the Uniform Probate  Code (1977). Section 16460
supersedes the provisions of former Civil Code Section 2282 relating
to discharge of trustees. For a provision governing ccnsent of
beneficjaries to relieve the trustee of liability, see Section 168463,
See also Sections 16461 (exculpation of trustee by provision in trust
instrument), 16462 (nonliability for following instructions under
revocable trust). During the time that a trust is revocable, the
person holding the power to revoke 1s the one who must receive the
account or report in order to commence the running of the limitations
period provided in this section., See Sections 15800 (limits on rights
of beneficiary of revocable trust), 16064(b) (exceptions to duty to
account). Under prior law, the four-year limitatioms period provided
in Code of Civil Procedure Section 343 was applied to actions for

- breach of express trusts. See Cortelyou v. Imperial Land Co., 166

Cal. 14, 20, 134 P. 981 (1913); Oeth v. Mason, 247 Cal. App. 2d 805,
811-12, 56 Cal. Rptr. 69 (1967). Section 16460 is an exception to the
four-year rule provided in Code of Civil Procedure Section 343.

Subdivision (b} provides speclal rules concerning who must
receive the account or report for it to have the effect of barring
claims based on the information disclosed. Under subdivision (b}(2)
it may be appropriate to seek the appointment of a guardian ad litem
or some other person to recelve accounts and reports where no
conservator has been appointed for the person and there is serlous
doubt that the beneficiary can understand the account or report.

Subdivision (c) makes clear that the three~year statute of
limitations provided by subdivision (a) does not apply to claims
arising prior to the operative date.

Por provisions relating to the duty to report information and
account to beneficiaries, see Sections 16060-16064.

§ 16461. Exculpation of trustee

16461. (a) Except .as provided in subdivision (b), the trustee
can be relleved of 1iability for breach of trust by provisions in the
trust instrument. '

(b) A provision in the trust instrument is not effective to
relieve the trustee of liability (1) for breach of trust committed
intentionally, with gross negligence, in bad faith, or with reckless
indifference to the interest of the beneficiary, or (2) for any profit
that the trustee derives from a breach of trust,

Comment., Section 16460 1is the same In substance as part of
Section 222 of the Restatement (Second) of Trusts (1957), except that
the reference to gross neglipgence does not appear in the Restatement.
For sapeclal provisions applicable to revocable trusts, see Section
16462, Although a trust may not exculpate a trustee from 1lability
for a profit from a breach, as provided in clause (2} of subdivision
(b), the trust may limit the trustee's duties with the effect that the
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trustee does not commit a breach in that area, However, it is agalnst
public policy to attempt to eliminate liability for profits derived
from a breach of a duty that the trustee does have. See Restatement
(Second) of Trusts § 222 comments b & ¢ (1957).

§ 16462, Nonliability for following instructions under revocable trust
16462, {a) Notwithstanding Section 16461, a trustee of a

revocable trust 1s not liable to a beneficiary for any act performed
or omitted pursuant to written directions from the person holding the
power to revoke, including a person to whom the power to direct the
trustee Is delegated.

(b) The rule provided in subdivision {(a) applies to a trust that
is revocable in part with respect to the interest of the beneficiary
inrthat part of the trust property.

Comment. Section 16462 restates subdivision (b) of former Civil
Code Section 2258, insofar as it concerned the trustee's liability
under a revocable trust, without substantive change. See alsoc Section
16001 {trustee's duty to follow written directions under revocable
trust). Section 16462 also restates subdivision (b) of former Civil
Code Section 2238 without substantive change, .

§ 16463. Consent of bemeficiary to relieve trustee of liability for
breach of trust

16463. (a) Except as provided in subdivisions (b) and (c), a
beneficiary may not hold the trustee liable for an act or omission of
the trustee as a breach of trust if the beneficiary consented to the
act or omission before or at the time of the act or omission.

(b) The consent of the beneficlary does not preclude the
beneficiary from holding the trustee liable for a breach of trust in
any of the following circumstances:

(1) Where the beneficiary was under an incapacity at the time of
the consent or of the act or omission.

{2) Where the beneficiary at the time consent was given did not
know of hls or her rights and of the material facts that the trustee
knew or should have known and that the trustee did not reasonably
believe that the beneficiary knew. |

(3) Where the consent of the beneficiary was induced by improper

conduct of the trustee.
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(¢) VWhere the trustee has an interest in the transaction adverse
to the interest of the beneficiary, the comsent of the beneficiafy
does not preclude the beneficiary from holding the trustee liable for
a breach of trust under any of the circumstances described in
subdivision (b) or where the transaction to which the beneficiary
consented was not fair and reasonable to the beneficiary.

Comment. Section 16463 is a new provision that is the same in
substance as Section 216 of the Restatement (Second) of Trusts
{(1957). Section 16463 supersedes provisions relating to
beneficiarles' consent to relieve a trustee of liability that appeared
in former Civil Code Sections 2230, 2232, and 2282(d). See also
Section 16460 (limitations on proceedings against trustee).
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PART 5. JUDICIAL PROCEEDINGS CONCERNING TRUSTS
CHAFTER 1. JURISDICTION AND VENUE

§ 17000, Subject matter jurisdicticn

17000. (a} The superior court has exclusive jurisdiction of
proceedings concerning the internal affairs of trusts.

(b) The superior court has concurrent jurisdiction of the
following:

(1) Actions and proceedings to determine the existence of trusts.

(2) Actions and proceedings by or against creditors or debtors of
trusts.

(3) Other actions and proceedings involving trusts or trustees
and third persocns.

Comment. Section 17000 is new and is drawm from the first
gentence of Section 7-201{a) of the Uniform Probate Code {(1977).
Subdivision (a) provides for exclusive jurisdiction im the superior
court 1n matters involving the internal affairs of trusts. See
Chapter 3 (commencing with Section 17200). Jurisdiction was in the
superior court under former Frobate Code Section 1138.3. Subdivision
(a) also supersedes former Probate Code Sectionm 1123,7,

It is intended .that the department of the superior court that

: I T i T S SIS SRS X T e S S e
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jurisdiction relating to internal trust affairs provided by
subdivision (a). This department of the superior court is not a court
of limited power. See Section 17001 {(superior court sitting in
probate is full-power court).

Subdivision (b) i1s new and is drawn from Section 7-204 of the
Uniform Probate Code. ’

§ 17001. Full-power court

17001. In proceedings concerning the internal affairs of trusts
commenced pursuant to this division, the court has all the powers of
the superior court.

Comment., Section 17001 is a new provision that makes clear that
the department of the superior court exercising the exclusive
jurisdiction to determine internal trust affairs provided by Section
17000(a) has all the powers of the superior court when exercising its
general jurisdiction. Hence, while not intending to disrupt the
traditional division of business among different departments of the
superior court, this section rejects the limitation on the powers of

the probate court that has been cited in appellate decisions. See,

e.g., Copley v. Copley, 80 Cal, App. 3d 97, 106, 145 Cal. Rptr. 437
{1978).
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§ 17002. Principal place of administration of trust

17002. (a) The principal place of administration of the trust is
the usual place where the day-to—day activity of the trust is carried
on by the trustee or its representative who is primarily respomsible
for the administration of the trust.

(b) If the principal place of administration of the trust caun not
be determined under subdivision (a), it shall be determined as follows:

(1) If the trust has a single trustee, the principal place of
administration of the trust 1s the trustee's residence or usual place
of business.

(2) If the trust has more than one trustee, the principal place
of adminlstration of the trust is the residence or usual place of
business of any of the cotrustees as agreed upon by them or, if not,
the residence or usual place of business of any of the cotrustees.

Comment, Section 17002 supersedes the second and third sentences
of former Probate Code Section 1138.3{(a). Subdivision (a) of Section
17002 substitutes a criterion of day-to-day activity for the former
reference to the location of the day—to—day records of the trust.

§ 17003. Jurisdiction over trustees and beneficiaries
17003, Subject to Section 17004:
(a) By accepting the trusteeship of a trust having its principal

place of administration in this state the trustee submits personally
to the jﬁrisdiction of the court under this division.

(b) To the extent of their interests in the trust, all benefici-
aries of a trust having its principal place of administration in this
state are subject to the jurisdiction of the court under this divislon.

Comment. Section 17003 1s a new provision that is intended to
facilitate the exercise of the court's power under this chapter. This
gsection is drawn from Section 7-103 of the Uniform Probate Code
(1977). As recognized by the introductory clause, constitutional
limitations on assertion of jurisdiction apply to the exercise of
jurisdiction under Section 17003. Consequently, appropriate notice
must be glven to a trustee or beneficiary as a condition of
jurisdiction under this section. See, e.g., Mullane v. Central
Hanover Bank & Trust Co., 339 U.S. 306 (1950). Section 17003 is not a
limitation on the jurisdiction of the court over the trust, trust
property, or parties to the trust. See Section 17004 (general basis
of probate court jurisdictiom). See also Section 15800 (limits on
rights of beneficiary of revocable trust).
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§ 17004. Basis of Jurisdictlion over trust, trust property, and trust

Earties

17004. The court may exercise jurisdictiom in proceedings under
this division on any basis permitted by Section 410.10 of the Code of
Civil Procedure.

Comment. Section 17004 1is a new provision that recognizes that
the court, in proceedings relating to internal trust affailrs or other
purposes. described in Section 17000, may exercise jurisdictlon on any
basis that 1s not inconsistent with the California or United States
Constitutions, as provided in Code of Civil Procedure Section 410.10.
See generally Judiecial Council Comment to Code Civ. Proc. § 410.10.
In addition, Section 17003 codifies a basis of personal jurisdiction
derived from concepts of presence in the state and consent to
jurisdiction. However, personal jurisdiction over a trustee may be
exercised where the trustee is found, regardless of the location of
the trust property. See Estate of Knox, 52 Cal, App. 2d 338, 344, 126
P.2d 108 (1942). Similarly, Jjurisdiction may be exercised to
determine matters concerning trust property, particularly land,
located in California even if the principal place of administration of
the trust is not in California. BSee Restatement (Second) of Conflict
of Laws § 276 & comments {196%9); 5 A. Scott, The Law of Trusts
§§ 644~47, at 4074-83 (3d ed. 1967).

A determipation that a California court may exercise jurisdiction
is not decisive if the exercise would be an undue interference with
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supervision over the administration of the trust., See Estate of Knox,
52 Cal. App. 2d 338, 344-48, 126 P.2d 108 (1942); Schuster v, Superior
Court, 98 Cal. App. 619, 623-28, 277 P. 509 (1929); Restatement
(Second) of Conflict of Laws § 267 & comments (1969). This concept of
primary supervision In the context of trust admlnistration 1is a
special application of the doctrine of forum non conveniens, which is
recognized penerally in Code of Civil Procedure Section 410.30.

Where the court has acquired jurisdiction over parties to a
trust, jurisdiction continues over the parties and the subject of the
proceeding, notwithstanding the removal from the state of a person or
trust property, until the conclusion of the action or proceeding
concerning the trust. See Code Civ. Proc. § 410.50(b); cf. Maloney v.
Maloney, 67 Cal. App. 2d 278, 280, 154 P.2d 426 (1945) (jurisdiction
over child custody issue).

§ 17005, Venue

17005. (a) The proper county for commencement of a proceeding
pursuant to this division is either of the following:

(1) In the case of a living trust, the county where the principal
place of administration of the trust 1s located.

{2) In the case of a testamentary trust, either the county where
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the decedent's estate is adminlstered or where the principal place of
administration of the trust is located.

(b) If a living trust has no trustee, the proper county for
commencement of a proceeding for appeinting a trustee is the county
where the trust property, or some portion of the trust property, is
located.

{c) Except as otherwise provided in subdivisions {a) and (b), the
proper county for commencement of a proceeding pursuant to this
division is determined by the rules applicable to civil actions
generally.

Comment. Subdivision (&){1) of Section 17005 restates part of
the first sentence of former Probate Code Section 1138.3(a) without
substantive change. See Section 17002 (principal place of
administration of trust).

Subdivision (a)(2) restates former Probate Code Section 1138,3(b)
without substantive change and extends the former provisiom to all
testamentary trusts,

- Subdivisien (b) restates part of the first sentence of former
Civil Code Section 2289 without substantive change, except that it
makes clear that it applies only to appointment of a trustee for a
living trust that has no trustee, Proceedings to appoint & trustee
for a testamentary trust that has no trustee are commenced in the
county where the decedent’s estate is administered. See subdivision
(a)(2).

Subdivision {c) provides venue rules applicable in cases not
covered by subdivisions (a) and (b), such as where jurisdiction over a
trust, trust property, or parties to a trust is based on a factor
other than the presence of the principal place of administration inm
this state. See Section 17004 (general basis of jurisdiction). Thus,
for example, when the principal place of adminlstration of a trust is
in another state, but Jjurisdiction is proper in California, the
general rules governing venue apply. See, e.g., Code Civ. Proc.
§§ 392 {real property), 395 (county of defendant's residence). This
subdivision 1s drawn from Section 7-204 of the Uniform Probate Code
(1977).

§ 17006. Jury trial
17006. There is no right to a jury trial im proceedings under

this division concerning the internal affairs of trusts.

Comment. Section 17006 is a new statutory provision which
codifies the case law rule. BSee People v. One 1941 Chevrolet Coupe,
37 Cal. 24 283, 286-87, 231 P.2d 832 (1951); C & K Engineering
Contractors v. Amber Steel Co., 23 Cal. 3d 1, 8, 587 P.2d 1136, 131
Cal. Rptr. 323 (1978); Estate of Beach, 15 Cal. 3d 623, 642, 542 P.2d
994, 125 Cal. Rptr. 570 (1575).
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CHAPTER 2. NOTICE

§ 17100. Application of chapter 7
17100, This chapter applies to notice in proceedings commenced

pursuant to this division or notice otherwise required by this
division.

Comment. Section 17100 supersedes former Probate Code Sectiom
1215. See also Section 82 ("trust" defined). This article governs
notice in proceedings under Chapter 3 (commencing with Section 17200),
Chapter 4 (commencing with Section 17300} (trusts subject to
continuing jurisdiction), Chapter 5 (commencing with Section 17400)
{transfer of trust to another jurisdiction), and Chapter & (commencing
with Section 17500) (transfer of trust to California).

§ 17101, Form of notice

'17101. If notice of the time and place'of a hearing is required
to be given, the notice shall be in the form prescribed by the
Judicial Coumcil or, if the Judicial Council has not prescribed amn

gpplicable form, in compliance with Section 1200.1.

Comment. Section 17101 1s drawn from Section 1464 {(form of
notice under guardianship-conservatorship statute). See also Section
- 18006 {mdirial Coimedl may nreseribe. forme reqiired by divisiaor).

§ 17102, Manner of mailing; when mailing complete

17102, <{a) If a notice or other paper 1s required or permitted
to be mailed, it shall be sent by:

(1) First~class mail if the person's address is within the United
States, ,

(2) Airmail if the person's address is not within the United
States. A

(b) Mailing is complete when the notice or other paper is
deposited in the mail, postage prepaid, addressed to the person to
whom it is mailed.

(¢) If the address is not known, notice shall be given as the
court may require in the manner provided in Section 413,3C of the Code
of Civil Procedure.

Comment. Subdivisions (a) and (b} of Section 17102 are new and
are the same as Section 1465, Subdivision {c¢) continues the substance
of part of the second paragraph of subdivisiom (a) of former Probate
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Code Section 1138.6. This section supersedes former Probate Code
Section 1125.1 and part of the second paragraph of subdivision (a) of
former Probate Code Section 1138.6.

§ 17103, Personal delivery instead of mailing

17103, If a notice or other paper is required or permitted to be
mailed, it may be delivered personally to the person to whom it is
required or permitted to be mailed.

Comment. Section 17103 1is the same as the first sentence of
Section 1466 and restates the fourth paragraph of subdivision (a) of
former Probate Code Section 1138.6 without substantive change.

§ 17104, Proof of giving notice; conclusiveness of order
17104. (a} Proof of the giving of notice shall be made at or

before the hearing to the satisfaction of the court. Proof may be
made by, but is not limited to, the means provided in Section 1468.

{b) If it appears to the satisfaction of the court that notice
has been regularly given or that the party entitled to notice has
waived it, the court shall so find In its order. When the order
becomes fFfinal, it is conclusive on all persons, whether or not in
being.

Comment. Section 17104 is the same as parts of Section 1468
{proof of notice under guardianship-conservatorship statute) and
incorporates the various means for making proof of service provided in
Section 1468, Subdivision (b) supersedes part of former Probate Code
Section 1123, Section 17104 restates without substantive change the
fifth paragraph of subdivision {(a) of former Probate Code Section
1138,.6, and also subdivision (c) of former Probate Code Section 1200.5
to the extent it applied to proceedings involving trusts.

§ 17105. Additional notice

17105, <{a) The court may, on its own motion or on moticn of a

trustee or other person interested in the trust, require that further
or additional notice be given at any stage of the proceeding. The
court may prescribe the form and method of the notice to be given.

(b) A petitioner or other person required to give notice may
cause notice to be given to any person interested in the trust without

the need for a court order.
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Comment. Subdivision {(a) of Section 17105 restates subdivision
(a)(1) and subdivision (b) of former Probate Code Section 1215.3
without substantive change. Section 17105 is comparable to Sections
1204 and 1462,

Subdivision (b} restates the second sentence of former Probate
Code Section 1215.4 without substantive change.

§ 17106. Shortening time
17106. The court may for good cause shorten the time for giving

a notice,.

Comment . Section 17106 restates former FProbate Code Section
'_1138.62c5 without substantive change.

§ 17107. Notice of postponed hearings

17107. The court may continue or postpone any hearing, from time
to time, in the interest of Jjustice, and no further notice of the
continued or postponed hearing is required unless otherwise ordered by
the court.

Comment., Section 17107 is the same as Sections 1205 and 1463,

CHAPIER 3. FROUGBEVLINGS CONCERNLNG LRUSLS

§ 17200. Petitioners; grounds for petition
17200. (&) Except as provided in Section 15800, a trustee or a

beneficiary of a trust may petition the court under this chapter
concerning the internal affairs of the trust or to determine the
existence of the trust.

(b) Proceedings concerning the internal affairs of a trust
include, but are not limited to, proceedings for any of the following
purposes:

(3) Determining questions of construction of a trust instrument.

(2) Determining the existence or nonexistence of any immunity,
power, privilege, duty, or right.

(3) Determining the validity of a trust provision.

(4) Ascertaining beneficiaries and determining to whom property
shall pass or be delivered upon final or partial termination of the
trust, to the extent the determination is not ﬁade by the trust

instrument.
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{5) Settling the accounts and passing upon the acts of the
trustee, including the exerclise of discretionary powers.

(6) Instructing the trustee,

(7) Compelling the trustee to report information about the trust
or account to the beneficiary, if (A) the trustee has failed to submit
a requested report or account within 60 days after written request of
the beneficlary and (B) no report or account has been made within six
months preceding the request.

(8) Granting powers to the trustee,

(9) Fixing or allowing payment of the trustee's compensation,

(10) Appointing or removing a trustee.

{11) Accepting the resignation of a trustee.

(12) Compelling redress of a breach of the trust by any available
renedy, )

(13) Approving or directing the modification or termination of
the trust, -

{14) Approving or directing the combination or division of trusts.

(15) Amending or conforming the trust instrument in the manner
required to qualify a decedent's estate for the charitable estate tax
deductien wunder federal law, 1including the addition of mandatory
governing instrument requirements for a charitable remainder trust as
required by final regulations and rulings of the United States
Intermal Revenue Service, in any case in which all parties interested
in the trust have submitted written agreement to the proposed changes
or written disclaimer of iInterest.

(16) Authorizing or directing transfer of a trust or trust
property to or from another jurisdictiom.

(17) Directing transfer of a testamentary trust subject to
continuing court jurisdiction from one county to another,

(18) Approving removal of a testamentary trust from continuing
court jurisdiction.

(19) Reforming or excusing compliance with the governing
instrument of an organization pursuant to Section 16105.

Comment. Section 17200 restates the substance of subdivision (a)
of former Frobate Code Section 1138.1 and supersedes parts of former
Probate Code Section 1120, The reference to determining the existence
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of a trust in subdivision (a) is new. Subdivision (a) also restates
without substantive change part of former Probate Code Sectien 1139.1
and the first sentence of former Probate Code Section 1139.2 (petition
for transfer of trust to another jurisdiction) and part of former
Probate Code Section 1139.12 (petition for transfer to California).
The introductory clause of subdivision (a) 1s a new provision that has
the effect of giving the right to petition concerning the intemrmal
affairs of a revocable living trust to the settlor (or other person
holding the power to revoke) instead of the beneficiaries during the
time that the settlor (or other person holding the power to revoke) is
competent. See Section 15800 and the Comment thereto,

The 1ist of grounds for a petition concerning the iIntermal
affairs of a trust under subdivision (b) is not exclusive and is not
intended to preclude a petition for any other purpose that can be
characterized as an internal affair of the trust. Paragraphs (1) and
(2) of subdivision (b) are new and are drawn from Section 7-201{a) of
the Uniform Probate Code (1977). Paragraph (3) is new. Paragraph (5)
restates parts of subdivisions (b) and (d) of former Civil Code
Section 2269 (review of exercise of discretionary powers) without
substantive change., See Sections 16080-16081 {(duties with regard to
discretionary powers). Paragraph (9) supersedes the last sentence of
former Civil Code Section 2274, S

Various provisions elsewhere in this division relate to
proceedings under this article. For limitations on the right of a
beneficiary to compel the trustee to account or report under paragraph
(7), see Sections 15800 aund 16060-16064. As to granting powers to the
trustee under paragraph (8), see Section 16201. As to the trustee’s
compensation under paragrapn (), see Sectioms 1oLoU-13083. As to
breaches of trust dinvolved in paragraph (12), see Sections
16400-16462. As to modification and termination of trusts under
paragraph (13), see Sections 15400-15411, As to combining or déividing
trusts under paragraph (14), see Sections 15412 and 15413, As to
transfers of trusts under paragraph (16), see Sections 17400-17405 and
17500-17507, As to transfers of certain testamentary trusts within
California under paragraph (17), see Section 17304, As to removal of
certaln testamentary trusts from continuing court Jurisdiction under
paragraph (18), see Sectlon 17352.

The procedure provided in this chapter is available to determine
matters concerning the administration of trusts notwithstanding a
purported limitation or exclusion iIn the trust instrument. The
provision of former Probate Code Section 1138.1(b) to the effect that
the trust could restrict the availablility of remedies is not continued.

See also Sections 24 ("beneficiary” defined), 82 (“trust"
defined), 17005 (venue). :

§ 17201, Commencement of proceeding

17201. (a) A proceeding under this chapter is commenced by
filing a verified petition stating facts showing that the petition 1is
authorized under this chapter and the grounds of the petition.
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(b) When a petition that requires a hearing is filed with the
court clerk, the clerk shall set the matter for hearing.

Comment. Subdivision (a) of Section 17201 restates the first
sentence of former Probate Code Section 1138.4, except for the former
provision relating to authorization by the terms of the trust. The
provision relating to the grounds of the petition supersedes part of
former Probate Code Section 1138.7. Subdivision (a) also supersedes
parts of former Probate Code Sections 1123.5, 1123.6, 1128, 1139.2,
and 1139,14,

Subdivision (b) restates parts of former Probate Code Sections
1120(a), 1120.1a(d), 1123.5, 1125.1, 1129, 1138.6(a), 1139.3, and
1139.15 without substantive change. Subdivision (b) is comparable to
Section 1451 {guardianship-conservatorship statute),

§ 17202, Dismissal of petition
17202. The court may dismiss a petition if it appears that the

proceeding is not reasonably necessary for the protection of the
interests of the trustee or bemeficlary.

Conment ., Section 17202 restates former Probate Code Section
1138.5(a) without substantive change. See also Section 17200(a) (who
may petition).

§ 17203. Notice
17203. At least 30 days before the time set for the hearing on

the petition, the petitioner shall cause notice of the time and place
of hbearing to be mailed to any of the following persons who are not
petiticners: .

(a) All trustees.

(b) A1l beneficiaries who are entitled te notice.

(c) The Attorney General, if the petition relates to a charitable
trust subject to the jurisdiction of the Attorney General, unless the
Attorney General waives mnotice.

Comment. The introductory paragraph and subdivisions (a) amd (b)
of Section 17203 restate the first part of the second paragraph of
subdivision (a) of former Probate Code Section 1138.6 without
substantive change. See also Sections 17100-17107 (manner of
notice). Subdivieion (b) recognizes that there are other rules .
governing which beneficiaries are entitled to notice. Under Section
15802, beneficiaries of revocable trusts are not entitled to notice
during the time that the trust may be revoked, nor are such
beneficiaries entitled to get notice even 1f they have requested
special notice pursuant to Section 17204, Under Section 15804, the
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need to give notice is 1limited in the case of certain beneficiaries
having future interests, but this limitation does net apply to
beneficiarles who have requested special notice. See Section
15804(c)(1). These rules limit the requirement of notice whether the
interest involved is that of a beneficiary of a private trust or that
of a beneficiary of a charitable trust subject to jurisdiction of the
Attorney Gemeral. Section 17203 also supersedes parts of former
Probate Code Sectiom 1125.1 and 1126,

Subdivision (c) supersedes part of subdivision (f) of former
Probate Code Section 1120.la, subdivision (d) of former Probate Code
Section 1138.5, and the third sentence of former Probate Code Section
1139.3. Subdivision (¢} alsc reflects the notice requirements of
Government Code Section 12591, See also Section 24 ("beneficiary”
defined).

§ 17204, Request for special notice

17204. (a) If proceedings involving a trust are pending, a
beneficiary of the trust may, in person or by attorney, serve on the
trustee or the trustee's attorney and file with the court clerk where
the proceedings are pending a written request stating that the
beneficiary desires special notice of the filing of petitioms in the
proceeding relating to any or all of the purposes described in Section
17900 pnd sdatna an pddvaca far vacsfwine motden hy w2tl,  Droof af
service of the request on the trustee shall be filed with the court
clerk when the request is filed.

{(b) Except as provided in subdivision (c), after serving and
filing a request and proof of service pursuant to subdivision (a), the
beneficiary 1s entitled to notice pursuant to Section 17203.

{c) A request for special notice made by a beneficlary whose
right to notice is restricted by Section 15802 is not effective.

Comment. Section 17204 supersedes the former provisions relating
to requests for special notice with regard to testamentary trusts in
former Probate Code Section 1120.5 and in Probate Code Sections 1202
and 1202.5. See also provisions relating to trusts formerly appearing
in Probate Code Sections 1200 and 1200.5. Subdivision (¢} makes clear
that the restrictionms om rights of beneficiaries of revocable trusts
apply to the right to request special notice. Section 15804 which
limits the need to give notice to certain beneficiaries with future
interests does not restrict the right of such beneficiaries to request
special notice. See Section 15804(c)(1). See also Section 17104 °
(proof of notice).
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§ 17205, Request for copy of petition

17205. 1If a trustee or beneficiary has served and filed either a
notice of appearance, iIn person or by attorney, directed to the
petitioner or the petitioner's attormey in connection with a
ﬁarticular petition and proceeding or a written request for a copy of
the petition, and has given an address to which notice or a copy of
- the petition ﬁay be mailed or delivered, the petitioner shall cause a
copy of the petition to be mailed to that person within five days
after service of the notice of appearance or recelpt of the request.

Comment . Section 17205 restates the third paragraph of
subdivision (a} of former Probate Code Section 1138.6 without
substantive change. This section provides the manner of determining
to whom a copy of a petition iIm a particular proceeding should be sent.

§ 17206. Authority to make necessary orders; temporary trustee

17206. The court in its discretlion may make any orders and take
any other action necessary or proper to dispose of the matters
presented by the petition, including appointment of a temporary
trustee to administer the trust in whole or in part.

Comment. The first part of Section 17206 continues former
Probate Code Section 1138.2 and part of former Probate Code Section
1121 witheut substantive change. This section also supersedes the
last clause of subdivision (b) of former Probate Code Section 1120.6.
The authority to appeint a temporary trustee is new.

§ 17207. Appeal
17207. An appeal may be taken from the grant or demial of any

final order made under this chapter, except the followiug:

(a) Compelling the trustee to submit an account or report acts as
trustee to a beneficiary pursuant to paragraph (7) of subdivision (b)
of Section 17200,

{(b) Accepting the resignation of a trustee pursuant to paragraph
{11) of subdivision (b) of Section 17200,

{¢) Approving removal of a testamentary trust from continuing
court jurisdiction pursuant to paragraph (18) of subdiviesion (b) of
Section 17200,

Comment. Section 17207 supersedes part of former Probate Code
Section 1128.10 and the part of Probate Code Section 1240 that
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formerly related to trusts. Unlike former law, Section 17207 lists
the orders that are not appealable, rather than the orders that are
appealable, TUnder this section, orders described in Section 17200
that are new to the law are appealable. See, e.g., Section 17200(a)
(determining existence of trust), (b)(1) (construction of trust
instrument), (b)(2) (determining existence of any immunity, power,
privilege, duty, or right). Unlike the former statute, Section 17207
permits an appeal from the grant or denial of the following orders:
{1) For the modification or termination of a trust with uneconomically
low primcipal (see former Civil Code § 2279.1; former Prob, Code
§6 1138.1(b)(12), 1138.10), (2) for the amendment or conformance of a
trust instrument to qualify for charitable estate tax deduction (see
Section 17200(b){15)), (3) directing transfer of a testamentary trust
subject to continuing court jurisdiction (see Section 17200(b}(17)}),
and (4) reforming or excusing compliance with the governing instrument
of an organization under Section 16105 {see Sectiom 17200(b)(19). See
also Section 17202 (dismissal of petition).

§ 17208, Appointment of guardian ad litem

17208. (&) The court may, on its own motion or on request of a
trustee or other person interested in the trust, appoint a guardian ad
litem at any stége of a proceeding concerning the trust to represent
the interest of any of the following persons, if the court determines
that representation of the interest otherwise would be Inadequate:

(1) A winor.

{(2) An incapacitated person.

{3) An unborn person.

(4) An unascertained person.

{5) A person whose identity or address is unknown.

{6) A designated class of persons who are not ascertained or are
not in being.

(b) If not precluded by a conflict of interest, a guardian ad
litem may be appointed to represent several persons or interests.

{c) Sections 373 and 373.5 of the Code of Civil Procedure do not
apply to the appointment of a guardian ad litem under this section.

Comment. Section 17208 continues without substantive change
paragraph (2) of subdivision (a) and subdivision (b) of former Probate
Code Section 1215.3 and subdivision (a) of former Probate Code Section
1138,.7, and supersedes part of the last paragraph of subdivision (b)
of former Probate Code Section 1120, Subdivision (¢) continues
subdivision (c) of former Probate Code Section 1138.7 and the last
sentence of subdivision {b) of former Probate Code Section 112 without
substantive change.
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§ 17209, Intermittent judieial intervention In trust administration

17209. The administration of trusts 1s intended to proceed
expeditiously and free of judicial dintervention, subject to the
jurisdiction of the court.

Comment . Section 17209 restates former Probate Code Section
1138.12 without substantive change.

§ 17210. Enforcement of beneficiary's rights under charitable trust
by Attorney Gemneral

17210, In a case 1involving a charitable trust subject to the
jurisdiction of the Attorney General, the Attorney Gepneral may
petition under this chapter.

Comment. Section 17210 codifies the general rule that the
Attorney General stands in the place of the beneficiaries of a
charitable trust for purposes of enforcement of the trust. See
Section 24 ("beneficiary™ defined to include any person entitled to
enforce the trust in the case of a charitable trust); see, e.g ,
People v. Cogswell, 113 cal, 129, 136, 45 P. 270 (1896); Estate of
Schloss, 56 Cal, 2d 248, 257, 363 P.2d 875, 14 Cal, Rptr. 643 (1961),
see also Restatement (Second) of Trusts § 391 (19573.

CHAPTER 4. TESTAMENTARY TRUSTS SUBJECT TO
CONTINUING COURT JURISDICTION

Article 1. Administration of Testamentary Trusts
Subject to Continuing Court Jurisdiction

§ 17300. Application of article
17300, This artiecle applies only to the following:
{(a) A trust created by a will executed before July 1, 1977, and

not incorporated by reference in a will on or after July 1, 1977.
(b) A trust created by a will which provides that the trust is

subject to the continuing jurisdiction of the superior court,

Comment. Section 17300 restates without substantive change a’

part of subdivision (a) of former Probate Code Section 1120, and the
exception to former Section 1120 provided in the first sentence of
subdivision (d) of former Probate Code Section 1120.la. The effect of

this section is to limit the application of provisions for continuing -

jurisdiction of the court to two classes of trusts: (1) trusts
created by a will executed before July 1, 1977, when trusts were no
longer required to be subject te continuing jurisdiction (see 1976
Cal. Stat. c¢h, 960, § 3), and not incorporated by reference
thereafter, and {(2) trusts that are specifically made subject to the
continuing jurisdiction of the court by a provision In the trust
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instrument. A trust created by a will executed before July 1, 1977,
which is Incorporated by reference in a will thereafter, but that
contains a provislon making 1t subject to the continuing jurisdiction
of the court, falls into the second class. See also Section 6130
(incorporation by reference in a will).

§ 17301. Continuing court jurisdiction

17301, If a trust described in Section 17300 continues after
distribution of the decedent's estate, the court 1in which the
decedent's estate was administered retains jurisdiction over the trust
for any of the purpcses specified in Section 17200.

Comment . Section 17301 preserves the continuing jurisdiction
over testamentary trusts of the superior court where the decedent's
estate ls administered which was provided in subdivision (b) of former
Probate Code Section 1120. The incorporation of the grounds for a
petition under Section 17200 continues the wvarious grounds for
invoking the court's continuing jurisdiction provided in subdivision
(b) of former Probate Code Section 1120.

§ 17302. Applicable procedures
17302. Except as otherwise provided in this article, proceedings

rolatdae +a TR rmAnr aantdnal e . e;nu-ri- " eyt od {.nf"l PR nh'l-rp‘v'flnr‘ For
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this part.

Commernt. Sectlon 17302 makes clear that the general procedures
governing judicial proceedings relating to trusts apply to proceedings
invelving trusts that remain subject to continuing court
jurisdiction. See Sections 17000-17210, This incorporation of the
general provisions continues the substance of much of the law relating
to trusts subject to continuing court jurisdiction because the general
procedures are drawn in part from former Probate Code Section 1120 et
seg, See the Comments to Sections 17000-17210. This article has the
effect of making inapplicable the alternative venue over testamentary
trusts provided in Section 17005. The other distinction between
proceedings under this article and those under Section 17200 et seq.
is that no filing fee is required when a petition relating to an
account 1is filed under the continuing jurisdiction provided in this
article. See Gov't Code § 26827.4(b). In other respects, the
procedures are the same.

§ 17303. Effect of removal from countinuing jurisdiction

17303. This article does not apply to a trust described in
‘Section 17300 that has been removed from continuing court jurisdictiom.
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Comment. Section 17303 makes clear the relation between this
article and Article 2 (commencing with Section 17350). After a trust
is removed from continuing court jurisdiction, the general provisions
of this part apply to the trust.

§ 17304, Transfer of jurisdiction over trust to different county
17304, (a) At any time after final distribution of the
decedent's estate, a trust described in Section 17300 may be

transferred to a different county in this state as provided in this
section.

(b) The petition for transfer shall set forth all of the
following:

(1) The name of the county to which jurisdiction over the trust
is sought to be transferred.

(2) The names, ages, and places of resldence of the trustees and
all beneficiaries of the trust, so far as known to the petitioner.

{3) A brief description of the character, condition, value, and
" location of property of the trust.

(4) A brief statement of the reasons for transfer.

(c) If, after hearing, it appears to the court that the transfer
of jurisdiction to the county designated in the petition or to any
other county in this state will be in the best interests of the
estate, or that economical and convenient administration of the trust
will be facilitated by the transfer, the court shall make an order
transferring jurisdiction over the trust. Upon such order, the court
clerk shall certify a copy of the order of transfer to the clerk of
the court to which jurisdiction is transferred, together with copiles
of the Instrument creating the trust, the decree of distribution, and
any other documents or matters of record the court determines by order
to be necessary to define the powers and duties of the trustee, or
otherwise to be necessary in connection with further administration of
the trust.

{d) The court to which jurisdiction is transferred may from time
to time require by order the filing of certified copies of additional
papers or matters of record from the court in which the decedent’'s

estate was administered as are required.
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(e) Upon the filing of a certified copy of the order of tramsfer,
together with supporting documents, the court to which jurisdiction is
transferred has the same jurisdiction over the trust as the court 1in
which the decedent's estate was administered but for the transfer.

Comment., Section 17304 restates the transfer provisions of
former Probate Code Sections 1128 and 1125. Subdivieion (a) continues
the suthority provided by the first sentence of former Probate Code
Section 1128, The second sentence of subdivision (a) makes clear that
the general procedural provisions apply to a transfer under this
section. This supersedes the third paragraph of former Probate Code
Section 1129. See Sectioms 17100-17107 & 17203 (notice in trust
proceedings), 17200-17210 (proceedings concerning trusts).

Subdivision (b) restates the contents of the petition set forth
in former Probate Code Section 1128 without substantive change. See
also Section 17201(a) (verified petition).

‘Subdivision (c) restates the fourth and fifth sentences of the
first  paragraph of former Probate Code Section 1125 without
substantive change. See also Sections 17100-17107 (notice), 17201(b)
(clerk to set matters for hearing), 17203 (30 days' notice).

Subdivision (d) continues the last sentence of the first

_ paragraph of former Probate Code Section 1129 without substantive

change.
Subdivision (e) continues the second paragraph of former Probate
Code Section 1129 without substantive change.

Article 2. Removal of Trusts From
Continuing Court Jurisdiction

§ 17350, -Application of article

17350. This article applies only to trusts created by will
executed before July 1, 1977, and not incorporated by reference in a
will on or after July 1, 1977.

Comment. Section 17350 restates the first sentence of former
Probate Code Section 1120.la without substantive change insofar as it
provided an operative date for provisions relating to removal of
trusts from continuing court Jjurisdiction., See also Section 6130
(incorporation by reference in wills).

§ 17351. Removal of trust from continuing jurisdiction where trustee
is trust company

17351. (a) If any of the ‘trustees of a trust described in
Section 17350 15 a trust company, the trust shall be removed from
continuing court jurisdiction as provided in this section. Within six
months after the initial funding of the trust, the trustee shall give
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a notice of removal of the trust from continuing court jurisdictionm to
each beneflclary. Notice of removal shall be sent by registered or
certified mail or by first class mail, but notice sent by first class
mail is effective only if an acknowledgment of recelpt of notlce is
gigned by the beneficiary and returned to the trustee.

(b) The notice of removal of the trust from continuing court
jurisdiction shall contain the following:

(1) A statement that as of January 1, 1983, the law was changed
to remove the necessity for continuing court jurisdiction over the
trust.

{2) A statement that Section 17200 of the Probate Code gives any
beneficiary the right to petition a court to determine important
matters relating to the administration of the trust,

(3} A copy of the text of Sections 17200 and 17201.

{(4) A statement that each Income beneficlary, as defined inmn
subdivision {(a) of Section 16301, is entitled to an annual statement
of the principal and income receipts and disbursements of the trust
and that any other beneficiary is entitled to such information upon
written request to the trustee.

(5) The name and location of the court in the county in which it
1s appropriate to file a petition pursuant to Section 17200, the name
and location of the court that had jurisdiction over the
administration of the decedent's estate, and a statement that it is
appropriate to file a petition pursuant to Section 17200 with either
court.

{(c) The trustee shall file with the court that had jurisdiction
over the administration of the decedent's estate proof of giving
notice under this section within seven months after the initial
funding of the trust,

Comment, Section 17351 restates subdivision (a) of former
Probate Code Section 1120.la with some technical changes. See
Sections 17102 (notice sent to person's address), 17103 {personal
delivery instead of malling), 17104 (proof of giving notice); see also
Sections 24 ("beneficiary” defined), 83 ("trust company” defined).
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§ 17352, Removal of trust from continuing jurisdiction where no
trustee Is trust company

17352, (a) If none of the trustees of a trust deseribed in
Section 17350 is a trust company, the trust may be removed from
continuing court jurisdiction only with approval of the court. The
trustee may petition for court approval at any time, and from time to
time, in the trustee's discretion,

(b) The petition for removal shall set forth the trust accounts
in detail, report the trustee's acts, and show the condition of the
trust estate. A copy of the trust instrument shall be attached to the
petition.

(c) At the hearing the court may receive testimony from any
interested person and may grant or deny the petition, or may grant the
petition on such conditions as the court in its discretion deems
proper.

(d) If the petition is granted, the trustee shall send the notice
of removal of the trust provided in subdivision (b) of Section 17351
and file proof of service as required by subdivision (c) of Section
17351 within six months and seven months, respectively, from the date
the petition is granted. A copy of the court order granting the
petition shall be attached to the notice.

(f) If the petition 1is not granted, the trust shall coutinue to
be administered under Article 1 (commencing with Section 17300} as if
the settlor had provided in the will that the court does not lose
jurisdiction of the estate by final distribution.

Comment . Section 17352 restates subdivision (d) of former
Probate Code Section 1120.1a, subject to some technical changes. See
Sections 17000 (subject-matter jurisdiction of court), 17201{a)
(petitions to be verified), 17201(b) {(clerk to set matters for
hearing), 17203 (30 days' notice); see alse 83 (“trust company”
defined).

§ 17353. Removal by trust company as successor trustee

17353, If a trust company is appointed as a successor trustee of -
a trust which, at the time of the appointment, 1s subject to
continuing court jurisdiction because it was not removed pursuant to’

Section 17352, the successor trustee shall comply with Secticn 17351.
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For the purpose of complying with Section 17351 the date of
appointment of the successor trustee shall be treated as the date of
initial funding of the trust,

Comment . Section 17353 restates the first sentence of
subdivision (g) of former Probate Code Section 1120.1a without
substantive change. See also Section 83 ("trust company” defined).

§ 17354, Effect of change in trustees or other event on removal

17354. After a trust 1s removed from continuing court
jurisdiction pursuant to this article, neither a change in trustees
nor any other event causes the trust to be subject to continuing court
jurisdiction under Article 1 (commencing with Section 17300).

Comment. Section 17354 restates the =second sentence of
subdivision {g) of former Probate Code Section 1120.,1la without
substantive change.

CHAPTER 5. TRANSFER OF TRUST TO ANOTHER JURISDICTICN

§ 17400, Application of chapter

17400, (a) This chapter applies to all of the following:

(1) A trust that 1s subject to this division.

(2) A trust subject to Chapter 8 (commencing with Section 6320)
of Part 1 of Division 6.

(3) Any other trust to which the provisions of this chapter are

made applicable by statute or trust instrument,

{b) This chapter does not prevent the transfer of the place of
administration of a trust or of trust property to another jurisdiction
by any other available means.

Comment. Subdivision (a) of Section 17400 restates former
Probate Code Section 1139(a) without substantive change, but
subdivision (a){(1) also permits the transfer of oral trusts. See
15207 (oral trusts of personal property). Subdivision (b) supersedes
former Probate Code Section 1139(b). Under the definition of "trust”
in Section 82, this chapter also applies to charitable trusts. See
15004 (application of division to charitable trusts). See also
Sections 17005 {venue), 17200(b)(16) {(proceedings for transfer of
trust).

-316~



§ 17401. Transfer of place of administration or property from
California

17401. <(a) The court may maké an order for the transfer of the
place of administration of a trust or the transfer of some or all of
the trust property to a jurisdiction outside this state as provided in
this chapter.

(b) Except as otherwise provided in this chapter, proceedings
under this chapter are governed by this part.

Comment. Subdivision (a) of Section 17401 restates the first
part of former Probate Code Section 1139.1 without substantive change
and supersedes former Probate Code Section 1132, See also Sections 62
("property” defined), 17000 (subject matter jurisdiction of superior
court). :

Subdivision (b) makes clear that the general rules applicable
under this part apply unless this chapter provides a different rule.
See, e.g., Sectiomns 17006 (jury trial), 17100-17107 (notice),
17200-17210 (proceedings).

§ 17402, Contents of petition

17402. The petition for transfer shall set forth all of the
following:

(a) The names and places of resldence of:

{1) The trustee administering the trust in this state.

(2) The trustee, including any domiciliary trustee, who will
administer the trust or trust property in the other jurisdiction,

(b) The names, ages, and places of residence of the living
beneficiaries, as far as known to the pétitioner.

{c) Whether the trustee who will administer the trust in the
other jurisdiction has agreed to accept the trust., If so0, the
acceptance or a copy shall be attached as an exhibit to the petition

. or otherwise filed with the court.

{d) A general statement of the qualifications of the trustee who
will administer the trust in the other jurisdiction and the amount of
fiduciary bond, if any. If the trustee is 2 natural person, the
statement shall incliude the trustee’s age,

(e} A generalrstatement of the nature and value of the property
of any trust of the same settlor belng administered in the other
jurisdiction by the trustee who will administer the trust in the other
jurisdiction.
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(f) The name of the court, 1f any, having jurisdiction of the
trustee Iin the other jurisdiction or of its accounts or in which a
proceeding may be had with respect to administration of the trust or
the trustee's accounts, _

. {g) A statement of the character, cohdition, location, and wvalue
of the trust property sought to be transferred.

(b} Whether there is any pending civil action in this state
agalnst the trustee arising out of the administration of the trust
sought to be transferred.

{i) A statement of the reasons for the transfer.

Comment. Section 17402 restates the part of former Frobate Code
Section 1139.2 providing for the contents of the petition for tramsfer
without substantive change. The reference imn subdivision (b) to
living beneficlaries restates part of former Probate Code Section
1139.7 without  substantive change. See also Sections 24
("beneficiary” defined), 15802 {notice to beneficiary of revocable
trust), 17200(a) ({petition by trustee or beneficiary), 17201(a)
{petition to be verified).

§ 17403, Notice and hearing
17403. (a) At least 30 days before the time set for the hearing
on the petition, the petitioner shall cause notice of the time and

place of the hearing to be mailed to each of the persons named in the
petition at their respective addresses stated in the petitionm.

(b) Any person Iinterested in the trust, as trustee, beneficiary,
or otherwise, may appear and file written grounds in opposition to the
petitien.

Comment, Subdivision (a) of Section 17403 restates the second
sentence of former Probate Code Section 1139,3 without substantive
change. See Section 17402 {places of residence listed in petition).
Subdivision (b) continues the fourth sentence of former Probate Code
Section 1139.3 without substantive change. For a provision governing
notice to the Attorney General in a case involving a charitable trust,
see Section 17203{c). See also Sections 15802 (notice to bemeficlary
of revocable trust), 17102 (manner of mailling notice), 17103 (personal
delivery instead of mailing), 17201(b) (clerk to set petition for
hearing).

§ 17404. Order granting transfer

17404. The court may, in its discretion, grant the petition and

order the trustee to transfer the trust property or to transfer the
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place of adminlstration of the trust to the other Jjurisdiction if,
after hearing, all of the following appear to the court:

{a) The transfer of the trust property to a trustee in another
jurisdiction, or the transfer of the place of administration of the
trust to anctherx jurisdiction, will promote the best interests of the
trust and those interested in it, taking into account the interest in
the econcwmical and convenient administration of the trust.

(b) The transfer will not violate the trust instrument,

{¢c) Any new trustee to whom the trust property is to be
transferred is qualified, willing, and able to administer the trust or
trust property under the trust instrument.

Comment. Section 17404 restates without substantive change the
introductory c¢lause and subdivisions (1), (3}, and (4) of former
Probate Code Section 1139.4 (prerequisites for transfer) and part of
former Probate Code Section 1139.1 (subject to limitation in trust),
except that the court is requived to take inte account the interest in
economical and convenlent administration rather than to find that it
would necessarily result from the transfer, The requirement in
subdivision (¢) that the trustee be willing 1s included for
consistency with Section 17455(a)(3).

The discontinuation of suhdiv1sion (2) of former Probate Code
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intended to have any effect on the court's discretion to approve or
disapprove a transfer.

§ 17405. Manner of transfer; discharge of trustee

17405, If a transfer is ordefed under this chapter, the court
may direct the manner of transfer and impose such terms and conditions
as may be just, including, but not limited to, a requirement for the
substitution of a successor trustee in any pending litigation in this
state, The delivery of property in accordance with the order of the
court Is a full discharge of the trustee In relation to all property
embraced in the order.

Comment. Section 17405 continues former Probate Code Section
1139.5 without substantive change.
CHAPTER 6. TRANSFER OF TRUST FROM ANOTHER JURISDICTION

§ 17450, Application of chapter
17450, (s8) This chapter appiies to a trust, or portlon therecof,

administered in a jurisdiction outside this state.
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(b) This chapter does not prevent the transfer of the place of
sdministration of a trust or of trust property to this state by any
other available means.

Comment. Subdivision (a) of Section 17450 restates former
Probate Code Section 1139.10(a) without substantive change, except
that subdivision (a) also permits the transfer of oral trusts to
California. See Section 15207 (oral trusts of personal property).
See Section 82 ("trust” defined). Section 17450 makes this chapter
applicable to the transfer to California of the place of
administration of trusts or trust property administered in a
jurisdiction outside California. Hence, this chapter applies to
trusts administered in foreign countries as well as those administered
in other states. Subdivision (b) supersedes former FProbate Code
Section 1139.10{b). See also Section 17200(b)(16) (proceedings for
transfer of trust).

§ 17451, Transfer of place of administration or property to California

17451. (a) The court may make an order accepting the transfer of
the place of administration of a trust from another jurisdiection to
this state or the transfer of some or all of the trust property im
another jurisdiction to a trustee in this state as provided in this
chapter. -

(b) Except as otherwlise provided in this chapter, proceedings
under this chapter are governed by this part.

Comment . Subdivision (a) of Section 17451 restates former
Probate Code Section 1139.11 without substantive change and 1is
comparable to Section 17401(a). See also Sections 62 ("property”
defined), 17000 (subject matter jurisdiction in superior court).

Subdivision (b) makes clear that the general rules applicable
under this part apply unless this chapter provides a different rule.
See, e.g., Sections 17006 (jury trial), 17100-17107 (notice),
17200-17210 (proceedings).

§ 17452, Venue
17452. (a) If the petition requests that a resident of this

state be appointed trustee, the petition shall be filed in the court
of the county where the proposed principal place of administration of
the trust pursuant to Section 17002 is located.

(b) If the petition requests that only a nonresident of this
state be appointed trustee, the petition shall be filed in the court
of the county where either (1)} any beneficiary resides or (2) a
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substantial portion of the trust property to be transferred is located
or will be located.

Comment, Sectlon 17452 restates former Probate Ceode Section
1139.13 without substantive change, See also Section 17000 (subject
matter jurisdiction of superior court).

§ 17453, Contents of petition
17453, The petition for transfer shall set forth all of the

following:

(a) The names and places of residence of: _

(1) The trustee administering the trust in the other jurisdiction.

{2} The proposed trustee to whom administration of the trust or
trust property will be transferred.

{b) The names, ages, and places of residence of all living
beneficiaries, as far as known to the petitioner.

(c) Whether administration of the trust has been subject to
supervision in a jurisdiction outside this state. If so, the petition
shall state whether a petition or appropriate request for transfer of
 place af eAminictration of the ‘t¥net ar tmer Aranerty to this state
-has been filed, 1if necessary, with the court in the other
jurisdiction, and the status of the petition or request.

(d) whether the trustee proposed to administer the trust in this
state has agreed to accept the trust in this state. If the trustee
has agreed, the acceptance shall be attached as an exhibit to the
petition or otherwise filed with the court.

{e) A general statement of the qualifications of the trustee
proposed to administer the trust in this state and the amount of any
bond to be requested., If the trustee 1s a natural persom, the
statement shall inelude the trustee's age.

(f) A copy of the trust instrument or a statement of the terms of
the trust instrument in effect at the time the petitlion is filed,
including all amendments thereto.

(g) A statement of the character, condition, location, and value
of the trust property sought to be transferred.

{h) A statement of the reasons for the transfer.
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Comment. Section 17453 continues former Probate Code Section
1139,14 wichout substantive change, except that the statement of the
age of the trustee is required only of individual trustees. This
section 1s also comparable to Section 17403. The referemce in
subdivision (b} to living Dbeneficiarles restates part of former
Probate Code Sectlon 1139.19 without substantive change. See also
Sections 24 ("beneficiary" defined), 15802 (notice to beneficlary of
revocable trust), 17200(a} (petition by trustee or beneficiary},
17201(a) (petition to be verified).

§ 17454, Notice and hearing
17454, (a) At least 30 days before the time set for the hearing

on the petition, the petitioner shall cause notice of the time and
place of the hearing to be mailed to each of the persoms named in the
petition at their respective addresses stated in the petition.

(b) Any person interested in the trust, as trustee, beneficiary,
or otherwise, may appear and file written grounds in opposition to the

petition.

Cormment. Subdivision (a) of Section 17454 restates the second
sentence of subdivision (a) of former Probate Code Section 1139.15
without substantive change. See Section 17453 (places of residence
listed in petition). Subdivision (b) continues subdivision (b) of
former Probate Code Section 1139.15 without change:. Section 17454 1s
comparable to Section 17403. For a provision governing notice to the
Attorney General inm a case involving a charitable trust, see Section
17203(c¢). See also Sectionsg 15802 (notice to beneficiary of revocable
trust), 17102 (manner of mailing notice), 17201(b) (clerk to set
petition for hearing).

§ 17455, Order accepting transfer and appointing trustee

17455, (a) The court may, in its discretion, grant the petition
and issue an order accepting transfer of trust property or the place
of administration of the trust to this state and appoint a trustee to
administer the trust in this state, if, after hearing, all of the
following appear to the court:

(1) The transfer of the trust property to a trustee in this
state, or the transfer of the place of administration of the trust to
this state, will promote the best interests of the trust and those
interested in it, taking into account the interest in the economical
and convenient adminlistration of the trust,

{2} The transfer will not violate the trust instrument.

=322~



(3Y The trustee appointed by the court to administer the trust in
this state, and to whom the trust assets are to be transferred, is
qualified, willing, and able to administer the trust or trust property
under the trust instrument.

{4) The proper court in the other jurisdiction has approved the
transfer i1f approval 1s necessary under the law of the other
jurisdiction.

(b) If the court grants the petition under subdivision {a), the
court shall require the trustee to give a bond, if necessary under the
law of the other jurisdiction or of this state, and may require bond
as provided in Section 15602.

Comment., Section 17455 restates former Probate Code Section
1139.16 without substantive change, except that (1) the court is
required to take into account the interest in economical and
convenient administration rather than to find that it would
necessarily result from the transfer, (2) a bond is required only if
the law of the other jurisdiction or California so provides, and (3)
the court's authority to require bond under general provisions is
recognized. See, e.g., Section 15602(a)(4) (bond required of trustee
appointed by court).

§ 17456, Conditional order accepting transfer

17456, If appropriate to facilitate transfer of the trust
property or the place of administration of a trust to this state, the
court may issue a conditional order appointing a trustee to administer
the trust in this state and indicating that transfer to this state
will be accepted if transfer is approved by the proper éourt of the
other jurisdiction,

Comment. Section 17456 continues former Probate Code Sectlon
1139,17 without substantive change. This section provides a method
whereby the Californla court can indicate its willingness to accept
jurisdiction over a trust administered in another jurisdiction where
the law of the other jurisdiction requires appointment of a trustee in
the proposed mnew place of administration before approving transfer.
See, e.g., Mass. Gen. Laws Ann, ch. 206, § 23 (West 1969); N.C. Gen.
Stat. §§ 36-6 to 36-8 (1966).

§ 17457. Administration of transferred trust

17457, A trust transferred to this state pursuant to this
chapter shall be administered in the same manner as a trust of that
type created Iin this state.
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Comment. Section 17457 supersedes former Frobate Code Section
1139.18. under Section 17457 a transferred trust is treated the sane
as a trust that was created in California, and so is govermed by this
division. See also Section 15004 (application of division teo
charitable trusts); Gov't Code §§ 12580-12597 (supervision of certain
charitable trusts). This section is not intended to provide choice of
law rules. A trust that was subject to judicial supervision In
another state will not be subject to continuing court jurisdiction
under Sections 17300-17304 unless the trust instrument so provides and

the court sc determines in the order accepting transfer to California.
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PART 6., RIGHTS OF THIRD PERSONS
CHAPTER 1. LIABILITY OF TRUSTEE TO THIRD PERSONS

§ 18000, Perscnal liability of trustee to third persons on contracts

18000. <{a) Unless otherwise provided in the comtract or in this
chapter, a trustee is not personally liable on a contract properly
entered into in the trustee's fiduclary capacity Iin the course of
administration of the trust unless the trustee fails to reveal the
trustee's representative capacity and identify the trust in the
contract.

(b) The personal liability of a trustee on a contract entered
into before July 1, 1987, is governed by prior law and not by this
section.

Comment. Subdivision (a) of Sectlion 18000 is new, It is the
same in substance as Section 7-306(a) of the Uniform Probate Code
(1977). The protection afforded the trustee by this section applies
only to contracts that are properly entered into in the trustee's
fiduciary capacity, meaning that the trustee 1is exerclsing an
avallable power and is not violating a duty, This section does not
excuse any liability the trustee may have for breach of trust. See
Section 18005 (liability as between trustee and trust estate).

The rule provided in subdivision (a,; 1is the reverse of tae case
law rule in California that a trustee was personally liable om a
contract unless the contract stipulated that the trustee was not
liable., See Hall v. Jameson, 151 Cal. 606, 611, 51 P, 518 (1907);
Duncan v. Dormer, 94 Cal. App. 218, 221, 270 P. 1003 (1928); but cf.
Purdy v. Bank of America, 2 Cal. 24 298, 301-02, 40 P.2d, 481 (1935)
(trust estate also liable when properly bound by acts of trustee).
However, to fall within the rule of subdivision (a) of Section 18000,
the trustee's status and the identity of the trust must be revealed.
This was not sufficient under prior case law. See Hall v. .Jamescn,
supra. Subdivision (a) also supersedes former Civil Code Sectiomn 2267
to the extent it affected 1liability. )

Subdivision (b) preserves the case~law rule governing a trustee's
personal 1iability for pre-operative date contracts.

§ 18001. Personal liability of trustee arising from ownership or
control of trust estate

18001. A trustee is personally liable for obligations arising
from ownership or control of trust property only if the trustee is °
personally at fault.

Comment., Section 18001 is a new provision and is the same in
substance as part of Section 7-306{(b) of the Uniferm Probtate Code
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(1977). A trustee is "persomally at fault" when the trustee, either
intentionally or negligently, acts, or fails to act. For rules
governing the assertion of claims, see Section 18004. The question of
ultimate 1iability as between the trust and the trustee is governmed by
Section 18005,

§ 18002. Personal liability of trustee for torts

18002. A trustee is personally liable for torts committed in the
course of administration of the trust only if the trustee is
personally at fault.

Comment. Section 18002 is a new provision and 1s the same in
substance as part of Section 7-306(b) of the Uniform Probate Cede
(1977). A trustee is “"personally at fault" when the trustee commits a
tort either intentionally or negligently. Cf. Johnston v. Long, 30
Cal. 2d 54, 62-63, 181 P.2d 645 (1947) (liability of fiduciaries for
torts coumitted by agents depends on personal fault). For rules
governing the assertion of claims, see Section 18004, The question of
ultimate liability as between the trust and the trustee is governed by
Section 18005.

§ 18003. Liability of dissenting cotrustee to third persons

18003. (a) A cotrustee who does not join in exercising a power
held by three or more cotrustees is not liable to third persoms for
the consequences of the exercise of the power,

(b) A dissenting cotrustee who joins in an action at the
direction of the majority cotrustees is not liable to third persons
for the action i1f the dissenting cotrustee expresses the dissent in
writing to any other cotrustee at or before the time the action is
taken,

(¢) This section does not excuse a cotrustee from liability for
failure to discharge the cotrustee’s duties as a trustee.

Comment. Section 18003 is a new provision. It is drawn from
Section 114.006{(a) of the Texas Trust Ccde., See Tex. Prop. Code Ann.
§ 114.006 (Vernon 1984).

§ 18004. Assertion of claims against trust

18004. A claim based on a contract enterad into by a trustee in
the trustee's representative capacity, on an obligation arising from
ownership or control of trust property, or oan a tort committed in the

course of administration of the trust may be asserted against the
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trust by proceeding against the trustee In the trustee's
representative capacity, whether or not the trustee 1is personally
liable on the claim.

Comment. Section 18004 is a new provision and is the same in
substance as Section 7-306(c) of the Uniform Probate Code (1377).
This section supersedes the first and last sentences of former Civil
Code Section 2267 (acts of trustee within scope of authority bind
trust property). Section 18004 alters the case law rule that the
trustee could not be sued in a representative capacity where the trust
estate was not liable. See Purdy v. Bank of America, 2 Cal, 2d 298,
301, 40 P.2d 481 {1935); Rapaport v. Forer, 20 Cal, App. 2d 271, 278,
.66 P.2d 1242 (1937). See also Section 18005 (liability as between
: trustee and trust estate).

§ 18005. Lisbility as between trustee and trust estate

18005. The question of liability as between the trust estate and
the trustee personally may be determined in a proceeding under Section
17200,

Comment. Section 18005 is new. It is drawm from Section 7-306(d)
of the Uniform Probate Code (1977). Under this section, ultimate
1iability as between the estate and the trustee need not be determined
before the third person's claim can be satisfied, It is permissible,
and way. be  preferable, ior judgmeui (¢ Dbe encereu dgaiusc: the irust
without determining the trustee's ultimate liability until Ilater.
Where judgment is entered against the trustee individually, the
question of the trustee's right to reimbursement may be settled
informally with the beneficiaries or in a separate proceeding in the
probate court. For rules governing indemnification of trustees, see
Section 15684. See alsc Section 17200 et seq. (proceedings against
trustee by beneficiary).

CHAPTER 2. PROTECTION OF THIRD PERSONS

§ 18100, Protection of third person dealing with trustee

18100. With respect to a third person dealing with a trustee or
assisting a trustee in the conduct of a tramsactlion, I1f the third
person acts in good faith and for a valuable consideration and without
actual knowledge that the trustee is exceeding the trustee's powers or
improperly exercising them:

(a) The third person 1s not bound to inquire whether the trustee
has power to act or is properly exercising a power and may assume

without Inquiry the existence of a trust power and its proper exercise.
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(b) The third person is fully protected 1n dealing with or
assisting the trustee just as 1f the trustee has and is properly
exercising the power the trustee purports to exercise.

Comment. Section 18100 is drawn from Section 7 of the Uniform
Trustees' Powers Act (1964). Section 18100 supersedes former Civil
Code Section 2243.

§ 18101. Application of property delivered to trustee by third person

18101, A third person who acts in good faith is not bound to
ensure the proper application of trust property paid or delivered to
the trustee.

Comment, Section 18101 supersedes former Civil Code Section 2244
and is essentially the same as the last sentence of Section 7 of the
Uniform Trustees' Powers Act {1964).

§ 18102. Protection of third person dealing with former trustee
18102, If a third person acting in good faith and for a valuable

consideration enters into a transaction with a former trustee without
knowledge thst the trustee's office 1s wvacant, the third person is
fully protected just as if the former trustee were still & trustee.

Comment. Section 18102 restates the second paragraph of former
Civil Code Bection 2281 without substantive change, but is drafted for
consistency with Section 18100. See also Section 15643 (vacancy in
office of trustee).

§ 18103. Effect on purchaser of omission of trust from grant of real
property

18103. If an express trust relating to real property is not

contained or declared in the grant to the trustee, or in an instrument
signed by the trustee and recorded in the same office with the grant
to the trustee, the grant shall be deemed absolute in favor of
purchasers from the trustee without notice and for a valuable
consideration.

Comment. Section 18103 continues former Civil Code Section 869
without substantive change. See also Civil Code § 1214 (prior
recording of subsequent conveyances).

-328-



§ 18104, Effect on real property transactions where benefleclary
urdlsclosed

18104. (a) If an interest in or lien or encumbrance on reail
property is conveyed, created, or affected by an instrument in favor
of a person in trust but no beneficiary i1s indicated in the
instrument, it is presumed that the person holds the interest, lien,
or encumbrance absolutely and free of the trust. This is a
presumption affecting the burden of proof. In an action or proceeding
involving the interest, lien, or encumbrance instituted against the
person, the person shall be deemed the only necessary representative
of the undisclosed beneficiary and of the original grantor or settlor
and aﬁyone claiming under them., A judgment is binding upon and
conclusive against these persons as to all matters finally adjudicated
in the judgment.

{b) An instrument executed by the person holding an interest,
lien, or encumbrance described in subdivision (a), whether purporting
to be the act of that person in his or her own right or in the
capacity of a trustee, 1s presumed to affect the interest, lien, or
encumbrance according to the tenor of the instrument., This is a
presumption affecting the burden of proof. Upon the recording of the
instrument in the county where the land affected by the instrument is
gituated, the presumption 1s conclusive 1n favor of a purchaser or
encumbrancer in good faith and for valuable consideration.

Comment. Section 18104 restates the first two paragraphs of
former Civil Code Section 86% without substantive change. See Hansen
v. G & G Trucking Co , 236 Cal. App. 2d 481, 491-94, 46 Cal. Rptr. 186
(1965) (presumption rebuttable, mnot conclusive). The 1language
relating to the presumptions affecting the burden of proof in both
subdivisions (a) and (b) is consistent with Evidence Code Section 603.

CHAPTER 3. RIGHTS OF CREDITORS OF SETTLOR

§ 18200. Creditor's rights against revocable trust during settlor's
lifetime

18200, If the settlor retains the power to revoke the trust in
whole or in part, the trust property 1s subject to the claims of
creditors of the settlor to the extent of the power of revocation

during the lifetime of the settlor.
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Comment. Section 18200 is mnew. This section is analogous to the
rule applicable to property subject to an unexzercised power of
appointment created by a domer in favor of himself or herself. See
Civil Code § 1390.4. Section 18200 permits the creditor to ignore the
trust to the extent that it is revocable.

§ 18201. Creditor's rights against revocable trust after settlor's
death-

18201. Upon the death of a settlor who had retained the power to
revoke the trust in whole or inm part, the property that was subject to
the power of revocation during the settlor’s lifetime ie subject to
the claims of creditors of the decedent settlor's estate and to the
expenses of administration of the estate to the extent that the
decedent settlor's estate is inadequate to satisfy such ¢laims and
expenses.

Comment. Section 18201 is new. This section is analogous to the
rule applicable upon the death of a donee of a general testamentary
power of appointment under Civil Code Section 1390.3(b).
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37c
11/1/85
Staff Draft

CONFORMING REVISIONS RELAIING TO TRUST LAW

An act to amend Sections 731.02, 1392.1, 2322, 2467, 5103, and
5113.5 of, to add Sectioms 716.5, 2932.5, and 2934b to, to add Title 8
(commencing with Section 2223) to Part 4 of Division 3 of, to repeal
Sectior. 771 of, and to repeal Chapter 2.5 {commencing with Section
730) of Title 2 of, and Title 4 (commencing with Section 852) of, Part
2 of bivision 2 of, and Title 8 (commencing with Section 2215) of Part
4 of Division 3 of, the Civil Code, to amend Sections 395.1, 695.030,
709.010, 1971, and 1972 of the Code of Civil Procedure, to amend
Sections 703, 10251, and 29002 of the Corporations Code, to add

Chapter 6 (commencing with Section 94600) to Part 59 of Divisioa 10 of
the Education Code, to amend Section 1561 of the Financial Code, to
amend Section 26827.4 of the Government Code, and to amend Section 20,
82, 1032, 1200, 1200.5, 1202, 1240, 6325, 6326, and 6327 of, to add
Section 83 to, to add Division 9 {(commencing with Section 15000} to,
and to repeal Chapter 19 (commencing with Section 1120) of, and
Article 1.5 (commencing with Section 12i5) of Chapter 22 of, Division
3 of, the Probate Code, relating to trusts.

The people of the State of California do emact as follows:

Civil Code § 716.5 (added). Duration of trust exceeding time for
vesting of future interests

SECTION 1. Section 716.5 is added toc the Civil Code, to read:

716.5. {(a) A trust is not invalid, either in whole or in part,
merely because the duration of the trust may exceed the time within
which future interests in property must vest under this title, if the
interest of all the beneficiaries must wvest, 1if at all, within such
time.

(b) If a trust is not limited in duration to the time withirn
which future interests in property must vest under this title, a
provision, express or implied, in the Instrument creating the trust
that the trust may not be terminated is ineffective insofar as it
purports to be applicable beyord such time.

(¢) Whenever a trust has existed longer than the time within
which future interests in property must vest under this title”

(1) It shall be terminated upon the request of a majority of the
beneficiariles.

(2) It may be terminated by a court of competent jurisdiction
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upon the patition of the Attorney General or of any person who would
be affected thereby if the court finds that such termination would be
in the public interest or in the best interest of a majority of the
persons who would be affected thereby.

Comment. Section 716.5 continues former Section 771 without
substantive change, except for the deletion of unnecessary language
relating to termination of living trusts by action of aill settlors and
beneficiaries. Termination in this situation is governmed by Probate
Code Section 15404, This section has been relocated with the other
provisions relating to perpetuities.

Civil Code §§ 730~720.17 (repealed). Revised Uniform Principal and
Income Act

SEC. 2. Chapter 2.5 (commencing with Sectiom 730) of Title 2 of
Part 1 of Division 2 of the Civil Cede is repealed.

Commerit. Former Chapter 2.5 is superseded by the new Trust Law,
See Prob. Code §§ 15800-15814. The disposition of each repealed
section of the former law is indicated in the comment to the repealed
section. See the Appendix to Tentative Recommendation Froposing the
Trust Law, __ Cal. L. Revision Comm'n Reports __ (1985).

Civil Code § 731.02 (technical amendment). Application of Legal
Estates Principal and Income Law

SEC. 3. Section 731.02 of the Civil Code is amended to read:

731.02. Thie chapter shall apply to all transactions by which a
principal was estatlished without the interpositiom of a trust on or
after September 13, 1941, or 1s Thereafter so established.

Transactions by which a prinecipal is held im trust are governed by
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the Probate Code.

Comment. Section 731.02 is amended to correct a cross-reference
to the Revised Uniform Principal and Income Act.

Civil Code § 771 (repealed). Duration of trust exceeding time for
vesting of future interests; termination

SEC. 4. Section 771 of the Civil Code is repealed:
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Copment. Former Section 771 is continued without substantive
change 1in Section 716.5, except for the deletion of the second
sentence of the second paragraph relatirg to termination of Inter
vivos trusts by action of all settlors and beneficiaries. Termination
in this situation is governed by Probate Code Section 15404. As to
consent by persons under an incapacity, see the Comment to Probate
Code Section 15404.

civil Code §§ 852-871 (repealed}. Uses and trusts
SEC. 5. Title 4 (commencing with Section 852) of Part 2 of

Division 2 of the Civil Code is repealed.

Compent. Former Title 4 is superseded by the new Trust Law. GSee |
Prob. Code § 15000 et sedq. The disposition of each repealed section
of the former law is indicated in the comment to the repealed
section. See the Appendix to Tentatlve Recommendation Proposing the
Trust lLaw, __ Cal. L. Revision Comm'n Reports (1985).
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Civil Code § 1392.1 (technical amendment). Revocability of power
of appeirntizent

SEC. 6. Section 1392.1 of the Civil Code is amended to read:
1392.1. (a) Unless the power to revoke 1is reserved in the
instrument creating the power or exlsts pursuant to Section 2780

15400 of the Probate Code, the creation of a power of appointment is

irrevocable.

(b) Unless made expressly irrevocable by the creating instrument
or the instrument of exercise, an exercise of a power of appointment
is revocable if the power to revoke exists pursuant to Section Z2¥

15400 of the Probate Code or so long as the interest {4 in the

appointive property, whether present or future, has mnot been
transferred or become distributable pursuant to such appointment.

(¢) Unless the power to revoke 1s reserved in the Instrument
releasing the power, a release of a power of appolntment is
irrevocable.

Comment. Section 1392.1 is amended to correct cross-references.

Civil Code §§ 2215-2290.12 (repealed). Trusts
SEC. 7. Title 8 (commencing with Section 2215) of Part 4 of
Division 3 of the Civil Code is repealed.

Comment. Former Title 8 is superseded by the new Trust Law, See
Prob. Code § 15000 et seq. The disposition of each repealed section
of the former law 1s indicated in the comment to the repealed
section. See the Appendix to Tentative Recommendation Proposing the

Trust Law, _ Cal. L. Revision Comm'n Reports (1985).

Civil Code §§ 2223-2225 (added). Involuntary trusts
SEC. 8. Title 8 (commencing with Section 2223) is added to the
Civil Code, to read:

TITLE 8, INVOLUNTARY TRUSTS

§ 2223, Involuntary trust for wrongful detainper

2223. One who wrongfully detains a thing 1is an involuntary

trustee thereof, for the benefit of the ocwmer.
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Comment., Section 2223 continues former Section 2223 without
change. See also Prob. Code § 15003 (constructive and resulting
trusts unaffected by new Trust Law).

§ 2224, Involuntary trust for fravd ete.

9224, One who gains a thing by fraud, accident, mistake, undue
influence, the violation of a trust, or other wrongful act, is, unless
he has some other and better right thereto, an involuntary trustee of
the thing gained, for the benefit of the person who would otherwlse
have had it.

Comment. Section 2224 continues former Sectiom 2224 without
change. See also Prob. Code § 15003 (constructive and resulting
trusts unaffected by new Trust Law).

§ 2225. Involuntary trust of proceeds of felon's story

2225, (a) As used in this section:

(1) “Convicted felon™ means any person convicied of a felony, or
found not guilty by reason of insanity of a felony committed im
California, either by a court or jury trial or by entry of a plea in
court.

(2) "Felony" means a felony defined by any California or United
States statute.

(3) "Representative of the felon" means any person or entity
receiving proceeds by designation of that felon, or om behalf of that
felon or in the stead of that felon, whether by the felon's
designation or by operation of law.

(4)(A) "Beneficiary” means a person who, under applicable law,
other than the provisions of this section, has or had a right té
recover damages from the convicted felon for physical, mental, or
emotional injury, or pecuniary loss proximately caused by the
convicted felon as a result of the crime for which the felon was
convicted.

(B) If a beneficiary described In subparagraph (4) has died,
"beneficiary” also includes a person OT estate entitled to recover ’
damages pursuant to Sectior 573 of the Probate Code.

(C) If a person has died and the death was proximately caused by

the convicted felon as a result of the crime for which the felon was
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convicted, “beneficiary” also iIncludes a person described in Section
377 of the Code of Civil Procedure and any beneficiary of a will of
the decedent who had a right under that will to receive more than 25
percent of the value of the estate of the decedent.

(5) "Beneficiary's interest in the proceeds” means that portion
of the proceeds necessary to pay the following:

(A) In the case of a beneficlary described in subparagraph (A) or
(B) of paragraph (4}, those damages which, under applicable law other
than the provisions of this section, the beneficiary has or had a
right to recover from the convicted felon for injuries proximately
caused by the convicted felon as a result of the crime for which the
felon was convicted.

(B) In the case of a beneficiary described in subparagraph (C) of
paragraph (4), those damages which under all the circumstances of the
case may be just. |

{C) A beneficiary's interest in the proceeds shall be reduced by
the following amount:

(i) Momey paid to the beneficiary from the restitution fund
because of the crime for which the felon was convicted.

{11) Momey paid to the bemeficiary by the convicted felon because
of a requirement of restitution imposed by a court in connection with
the crime for which the felon was convicted.

(11i) Money paid to the beneficiary because of a judgment against
the convicted felon based upon the crime for which the felon was
convicted.

(D) In the case of an unsatisfied existing judgment or order of
restitution against the convicted felon and in favor of a beneficiary,
any money paid to the benmeficlary pursuant to this section shall be
applied to reduce the amount of the unsatisfied judgment or order.

{6) "Materials” means btoocks, magazine or mnewspaper artlcles,
movies, films, video tapes, sound Tecordings, Interviews or
appearances on television and radio stations, and live presentations
of any kind.

(7) "Stery" means a depiction, portrayal, or reenactment of a
felony and shall not be taken to mesn a passing mention of the felony,

as in a footnote or Liblicgraphy.
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(8) "Sale” includes lease, license, or any other transfer or
alienation taking place in California or elsewhere.

(9) "Proceeds” means all fees, royalties, real property, or other
consideration of any and every kind or nature received by or owing to
a felon or his or her representatives for the preparation for the
purpose of sale of materials, for the sale of the rights to materials,
or the sale or distribution by the convicted felon of materials
whether earned, accrued, or paid before or after the comviction. It
includes any Interest, earnings, or accretions upon proceeds, and any
property received In exchange for proceeds.

(b) All proceeds from the preparation for the purpose of sale,
the sale of the rights to, or the sale of materials that include or
are based on the story of a felony for which a convicted felom was
convicted, shall be subject to an involuntary trust for the benefit of
the beneficiaries set forth in this section, That trust shall
continue until five years after the time of payment of the proceeds to
the felon or five years after the date of conviction, whichever is
iater. If an action is filed by a beneficiary to recover his or her
interest in a trust within those time limitations, the trust character
of the property shall continue until the conclusion of the action.

(c)(1) Any beneficiary may bring an action against a convicted
felon or representative of the felon to Trecover his or her interest in
the trust established by this section.

(2) That action may be brought in the superior court of the
county in which the benmeficiary resides, or of the county in which the
convicted felon resides, or of the county in which proceeds are
located.

(3) If the court determines that a beneficiary is entitled to
proceeds pursuant to this section, the court shall order the payment
from proceeds which have been received, and, if that is insufficient,
from proceeds which may be received in the future.

(d) If there are two or more beneficiaries and if the available
proceeds are insufficient to pay all beneficiaries, the proceeds shall
be equitably apportiomed among the beneficiaries taking into account
the impact of the crime upon them.

Prior to any distribution of any proceeds to a beneficiary, the
court shall determipne whether the convicted felon has failed to pay
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any portion of a restitution fine or penalty fine imposed by a court,
or any restitution imposed as a condition of probatien. The court
shall also determine whether the felon is otligated to reimburse a
governmental entity for the costs of his or her defense and whether a
ﬁortion of the proceeds is needed to cover his or her reasonable
attorney's fees incurred in the eriminal proceeding related to the
felony, or any appeal or other related proceeding, or in the defense
of the action brought under this section. The court shall order
payment of these obligations prior to any payment to a beneficiary,
except that 10 percent of the proceeds shall be reserved for payment
to the beneficlaries.

(e)(1) The Attorney General may bring an action to require
preceeds received by a convicted felom to be held in an express trust
in a bank authorized to act as a trustee,

(2) An action may be brought under this subdivision within six
months after the receipt of proceeds by a convicted felon or six
months after the date of conviction, whichever is later.

That action may be brought in the superior court of any county in
which the Attorney Gemeral has an office.

(3) If the Attorney General proves that the proceeds are proceeds
frem the sale of a story which are subject to an involuntary trust
pursuant to this section, and that 1t is more probatle than not that
there are beneficiaries within the meaning of this section, the court
shall order that all proceeds be deposited in a bank and held by the
bank as trustee of the trust until an order of disposition 1s made by
a ‘court pursuant to subdivision {d), or until the explration of the
period specified in subdivision (b). |

{(4) If the Attorney General prevails In an action under this
subdivision, the court shall order the payment from the proceeds to
the Attorney General of reasornable costs and attorney's fees,

(£) In any action brought pursuant to subdivision (d) or (e),
upon motion of & party the court shall grant a preliminary injunction
to prevent any waste of proceeds if it appears that the proceeds are
subject to the provisions of this section, and that they may be

subject to waste.
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(g) Any violatiomn of an order of a court made pursuant to this
cection shall be punishable as contenpt.

(k) The remedies provided by this section are in addition to
other remedies provided by law.

No period of limitations, except those provided by this section,
shall limit the right of recovery under this section.

Comzent. Section 2225 continues forxer Section 2224.1 without
change, except for the cross~reference in subdivision (a)(4)(B) which
has been corrected. The remaining trust provisions in former Title 8
(commencing with Sectiom 2215) are superseded by provisions 1in
' pivigion 9 (conmencing with Section 15000) cf the Probate Code.

civil Code § 2322 {technical amendment). Authority of agent
SEC. 9. Section 2322 of the Civil Code is amended to read:

2322. An authority expressed in general terms, however bread,
does not authorize an agent to do any of the following:

11111 1A¢f (a) Act in Rid the agent's own name, unless it
is the usual course of business to do sof.

3{1]/ Kb/ 1 Kkkifé (b) Define the scope of K¢ the agency/
or{.

/17 bl Idd kA 14éE (c) Violate a duty to which a trustee is
fdfﬁfddéﬁ/ﬁifﬁﬁi/E&fﬂﬁﬁfﬁfﬁ¥/1l/Cﬁéétét/ﬁﬁlfdffﬁﬁé/ﬂé@kfHﬁtlé subject,
pursuant to Chapter 1 {commencing with Section 16000) of Part 4 of

Division 2_2£ the Probate Code.

Comment. Section 2322 is awmended to correct 2 cross-reference.
Although  the  statutory statement of trustees' duties varies
considerably from that in former civil Code Sections 2228-2240, the
amendment of this section is mnot intended to alter the general rule
that agents are subject to the same general standards as trustees.
See, e.g., Helbing V. Helbing, 89 Cal. App. 2d 224, 227, 200 P.2d 560
(1949); Kinert v. Wright, 81 Cal. App. 24 919, 925, 185 P.2d 364
(1947).

Ccivil Code § 2467 (technical apendment}, Authorization of estate
transactions

SEC. 10. Section 2467 of the Civil Code 1s amended to read:
2467. (a) In a statutory short form power of attormey, the
language conferring general authority with respect to ‘“estate

transactions"™ shall be construed to mean that the principal authorizes
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the agent to do all of the followlng:

{1) To the extent that an agent is permitted by law thus to act
for a principal, apply for and procure, im the name of the prinecipal,
letters of administration, letters testamentary, letters of
trusteeship, or any other type of authority, either judicial or
administrative, and act as a fiduciary of any sort.

{2} To the extent that an agent is permitted by law thus to act
for a principal, represent and act for the principal in all ways and
in 211 matters affecting any estate of a decedent, absentee, minor, or
incompetent, or any trust or other fund, out of which the principal 1s
entitled, or claims to be entitled, to some share or payment or with
respect to which the principal is a fiduciary.

(3) Accept, reject, recelve, receipt for, sell, assign, release,
disclaim, renounce, pledge, exchange, or comsent to a reduction im or
modification of, any share im or payment from any estate, trust, or
other fund, with or without counsideration,

(4) Demand and obtain by action, proceeding, or otherwise, any
money or other thing of value to which the principal is, may become,
or may claim to be entitled by reason of the death testate or
intestate of any person or of any testamentary disposition or of amy
trust or by reason of the administration of the estate of a decedent
or absentee or of the guardianship of a minor or the conservatorship
of an incompetent or the administratiom of amy trust or other fund;
initiate, participate in, or oppose any proceeding, judicial or
ctherwise, for the ascertainment of the meaning, validity, or effect
of any deed, will, declaration of trust, or other transaction
affecting 1im any way the interest of the principalj initiate,
participate in, or oppose any proceeding, judicial or otherwise, for
the removal, substitution, or surcharge of a fidueciary; and conserve,
invest, disburse, or utilize anything so received for purposes
enumerated in this section and to reimburse the agent for any
expenditures properly made in the execution of the powers conferred on
the agent by the statutery short form power of attorney.

(5) Establish any trust with the assets of the principal for the
benefit of the principal and the spouse and descendants of the

principal, or amy one or more of them, upon such terms as the agent
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determines are necessary oOT proper; transfer any asset 1inm which the
principal has an interest to any such trust or to any trust that the
principal has created; and exercise im whole or in part, release, Or
let lapse any pover the principal may have under any trust whether ot
not created by the principal, including &any power of appointment,

revocation, or withdrawal, but a trust created by the principal may

only be revoked by the agent as provided in the trust instrument.

{6) Purchase for the principal United States treasury bonds
redeemable at par value inm payment of federal estate taxes; borrow
money from any source for that purpose; make, execute, endorse, and
deliver promissory mnotes, bills of exchange, drafts, agreements, OT
other obligations for those bonds, and as security for them pledge,
mortgage, and assign any stock, bonds, securities, insurance values,
or other properties, real oOT personal, in which the principal may have
an interect; and arrange for the safekeeping and custody of any of
those treasury bonds.

(7) Prepare, sign, file, and deliver all reports, compilations of
{nformation, returns, or papers with respect to any interest had or
claimed by or on behalf of the principal in any estate, trust, or
other fund; and pay, compromise, or contest, and apply for refunds in
connection with any tax or assessment with respect to (A) any interest
had or claimed by or om behalf of the principal 1in any estate, trust,
or other fund or by reason of the death of any person or (B} any
property in which that interest is had or claimed.

(8) Agree and contract, in any manner, with any person. and on
any terms, which the agent may select, for the accomplishment of the
purposes enumerated in this sectilonj and perform, rescind, reform,
release, or mcdify any such agreement or contract or any other similar
agreement or contract made by or on behalf of the principal.

(9) Execute, acknowledge, verify, seal, file, and deliver any
consent, designation, pleading, notice, demand, election, conveyance,
release, disclaimer, assignment, check, pledge, waiver, admission of .
service, mnotice of appearance, oF other instrument the agent believes
useful for the accomplistment of any of the purposes enumerated in

this section.
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{10) Submit to arbitration, settle, and propose or accept a

compromise with respect to, any controversy or claim which affects the
estate of a decedent, absentee, minor, or incompetent, or the
adoinistration of a trust or other fund, im which the prinecipal has or
claims to have an interest; and do any act which the agent belleves
desirable or necessary in effectuating the compromisze.
7 (11) Hire, dlscharge, and compensate any attorney, accountant,
expert witness, or other assistant, when the agent bhelieves it
necessary or desirable for the proper executlon of any of the powers
described in this section or for the keeping of needed records.

(12) In general, and in addition to all the specific acts
enugmerated in this section, do any other act which the principal can
do through an agent with respect to the estate of a decedent,
absentee, minor, or incompetent, or the administration of a trust or
other fund, in any one of which the principal has or claims to have an
interest or with respect to which the principal is a fiduciary.

(b) All powers described in this section are exercisable equally
with respect to any estate of a dJecedent, absentee, minor, or
incompetent, or the administration of any trust or other fund, in
which the principal is interested at the time of the giving of the
power of attorney or may thereafter become interested, whether located
in this state or elsewhere.

Comment. Paragraph (5) of subdivision (a) of Section 2467 is
amended to conform to Probate Code Section 15401(b) which precludes
revocation of a trust by an attorney in fact wunless the trust
instrument expressly so permits.

Civil Code § 2932.5 (added). Power of sale under assigned mortgage
SEC. 11. Section 2932.5 is added to the Civil Code, to read:

2932,5. Where a power to sell real property is given to a
mortgagee, or other encumbrancer, im an Instrument intended to secure
the payment of money, the power is part of the security and vests iIn
any person who by assignment becomes entitled to payment of the money
secured by the instrument. The power of sale may be exercised by the
assignee if the assignment is duly acknowledged and recorded.

Comment. Section 2932.5 continues former Section 838 without
substantive change.
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Civil Code § 2934hL {added). Vacation of office of trustee under deed
of trust

SEC. 12. Section 2934b is added to the Civil Code, to read:
2934b. Secticns 15643 and 18102 of the Probate Code apply to
trustees under deeds of trust given to secure obligations.

Comment. Section 2934b restates the last paragraph of former
Civil Code Section 2281 withcut substantive change. See Prob. Code
§§ 15643 (vacancy in office of trustee), 18102 (protection of third
person dealing with former trustee).

Civil Code § 5103 (technical amendment}. Spouses' duty in
transactions with each other

SEC. 13. Section 5103 of the Civil Code is amended to read:

5103, (a) Subject to subdivision (t), either husband or wife may
enter into any transaction with the other, or with any other persom,
respecting property, which either might if unmarried.

(b) Except as provided in Sections 143, 144, and 146 of the
Probate Code, in transactions between themselves, a husband and wife
are subject to the general rules which coutrol the actions of persons
occupying confidential relatioms with each other(//d4//dés1déd/ /by
Tiilé/ﬂ/IééﬁﬁéﬁéiﬁéiﬁifoSééﬁidﬁf22153/6f/?dfﬁ/4!dffﬁi#iﬁfdﬁ/ﬁ.

Comment. Section 5103 1s amended to delete a cross-reference to
a repealed title in the Civil Code. This amendment is nonsubstantive
and is not intended to alter the law governing the duty of spouses
toward omne another.

Civil Code § 5113.5 (amended).
SEC. 14. Section 5113.5 of the Civil Code is amended to read:

5113.5. Where community property, before or after the effective
date of this section, 1is transferred by the husband and wife to a
trust, regardless of the identity of the trustee, which trust
originally or as amended prior or subsequent to such transfer {a) is
revocable in whole or in part during their joint lives, (b) provides
that the property after transfer to the trust shall remain community
property and any withdrawal therefrom shall be their cownunity
property, (c) grants the trustee during their joint lives powers no
more extensive than those possessed bty a husband or wife under

Sections 5125 and 5127, and (d) is subject to amendment or alteration
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during their joint lifetime upon their joint consent, the property &o
transferred to such trust, and the iInterests of the spouses in such
trust, shall be community property during the contipuance of the
marriage, unless the trust otherwise expressly provides. Nothing in
this section shall be deemed to affect community property which,
before or after the effective date of this section, is transferred im
a manner other than as described in this section or to a trust
containing different provisions than those set forth In this sectlon;
nor shall this section be construed to prohibit the trustee from
. conveylng any trust property, real or personal, in accordance with the
provisions of the trust without the consent of the husband and wife
unless the trust expressly requires the consent of ore or both spouses.

Comment. [The nature of the amendment to this section has not
yet been determined. ]

Code of Civil Procedure § 395.1 {technical amendment). Venue imn
action against fiduciary for money or property

SEC. 15. Section 395.1 of the Code of Civil Procedure i1s amended

to read:
395.1. WWéd Except as otherwise provided in Section 17005 of

the Probate Code pertaining to trustees, when a defendant is sued in

an official or representative capacity as executor, administrator,

guardian, conservator, or trustee on a claim for the payment of money
or for the recovery of personal property, the county which has
jurisdiction of the estate which the defendant represents shall be the
proper county for the trial of the action.

Compent. Sectlon 395.1 is amended to recognize the special venue
provisions relating to intemal affairs of trusts. See also Prob,
Code §§ 17000(a) (exclusive jurisdiction over intermal affairs of
trusts), 17300-17304 (proceedings involving trust subject to
continuing court jurisdictionm).

Code of Civil Procedure § 695.030 (technical amendment). Property
subject to enforcement of money judgment

SEC. 16. Section 695.030 of the Code of Civil Procedure is
amended to read: '

695.030. <{(a) Except as otherwise provided by statute, property
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of the judgment debtor that is not assignable or transferable is not
subject to enforcement of a money judgment.

(b) The following property is subject to enforcement of a money
judgment:

(1} An interest In a {pdddEREiff trust, to the extent provided
by law. - :

(2) A cause of action for money oF property that 1s the subject
of a pending action or special proceeding.

Comment. Section 695.030 1s amended to delete "spendthrift” from
gubdivision (b)(1) in recognition that trusts other than “spendthrift”
trusts may be mnot assignable or transferable. See £.8.» Prob. Code
§ 15303 (trust for support).

Code of Civil Procedure $§ 709.010 (technlcal amendment }. Enforcement
of momey judgment against Leneficiary's interest in trust

SEC. 17. Sectlen 709.010 of the Code of Civil Procedure is
amended to read:

709.010. (a) As used in this sectlon, "t+rust” has the meaning
provided in Section 7138 82 of the Probate Code Yo#//AddVudel/ /4
ffﬁéf/ﬁﬂﬂf%iﬂi/fd!kiﬁﬂﬁf/ﬁﬁﬁéffiéiéﬁ/i&ﬁ%ﬂf/dﬁﬂfdfé/l/ﬂﬁﬁﬁﬁﬂﬁﬁiﬁﬂi!ﬁitﬁ
SééiidﬂIIIZG7/6f/ﬁﬂéﬁf&f/lﬂfﬁf/ﬁiﬁiéiéﬂ/defffﬁéfPfdﬁdiéfﬁédé.

(b) The judgment debtor's Interest as a beneficiary of a trust is
subject to enforcement of a money judgment only upOn petition under

this sectjon by a judgment creditor to a court having jurisdiction

over administration of the trust as prescribed in (YApYér/14¥ Part 5
(commencing with Section 717¢ 16500) of Division 3 39 of the

Probate Code (dddinidvt4¢ 184/ 1 el I kELAESS.  The judgment debter's
interest in the trust may be zpplied to the gatisfaction of the momey

judgment by such means as the court, in its discretion, determines are
proper, including but not limited to imposition of a 1ien on or sale
of the judgment debtor's interest, collection of trust income, and
1iquidation and transfer of trust assets by the trustee.
!éiiiﬁiﬁf/ﬁéiifidﬂ/ﬁﬁilfﬂéféﬂﬁﬁﬁiﬁﬂf!diédffdf/ﬁﬁﬁét!ﬁﬁfﬁ¥fﬁééiidﬂl i
fﬁé!ébﬁtt/kﬁﬁ!/ﬁdﬁdiéﬁfﬁﬁfﬁﬁfﬁﬂﬁﬁf/#ﬂd!ffﬂéiééfﬁithﬁﬁld/éﬁfV&ﬁﬁj/id/fﬂé
dﬁdédéﬁf//dfddfidf/ﬁimv/iﬂ#/ﬁffﬁdfiidﬂ//dffﬁﬂﬁfiﬁﬁiﬁ&ﬂf/tﬁﬁt!/dfﬁéfﬁiéd
%ddld!ﬂﬁifbéid!/ﬁdffddfddﬂiyf&fﬁfﬁﬁé/£ﬁﬁﬁﬁﬁﬁﬁi/ﬂébtbf//ffdﬁfﬁii#/ffdéf!
Uﬂiééé/fﬂHdfﬁﬁﬁ%ﬁd/iﬁiﬁﬁiﬁﬁ%ﬁ!éfﬁﬁﬁﬁé&dl!fﬁé!/&idé#/ﬁﬂﬂimv/ébﬁtiﬁﬁéJ/fﬁ/
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ﬁdiu‘séﬁi/foﬁ?’/ﬁfﬁéf//pfbﬁihb’i&hﬂf/df/ﬁb’rfdcb@/éf/é/Nﬁs’f/!bb’ Nl f 1A RInE
1ﬂ/ftfrﬁfsfféééfiﬁﬁ//dff’ddu’&’/M/J’Iiﬂifﬁﬁﬁﬂa’u"/diééféﬂéﬁf/o’n’fﬁ:éhiﬁ@é!éf [1¥d
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Hdé/hb/fdﬁﬁ}’ftb//o‘p’p’o’da’/é!;békdﬂﬁbf//ddd’dfffhiéﬁsfefo‘b’ﬂbﬁ [di1 kb i 1diy
éliﬂi/fbi‘/l’e’#e’ruifv’ifo‘h'fdd/béf:ﬁiff/dff/Md/ffﬁéf/béﬁbﬁibiﬁﬁﬁ’ﬂ/ﬁb’e’/fﬂéiéé
ié//do’t'fﬂfi’a’b’ﬂe"fszi‘//éﬁj(//déﬂéﬁ/fﬁ’a”d&"ﬁ{fﬁﬁ/blﬁittéﬁ//fdffw'd/iékéfu‘;//id
édsﬂﬁifiﬁééfvﬁifﬁ/dﬁ}‘/ddﬁfﬁfdfdéf/nﬂdﬁé/ufﬂdéf/i‘rii'é/éééﬂdﬂf

| (HHEﬁééﬁH/,é.éNbi:b’VﬁMfo/s‘xfn(df'ﬂ'v'i/aﬁfdd/J’Cfd)f,"f/‘fcﬁ//fa{ﬂd'/J"lé'ﬂ

Ry
| (c) Nothing in this section affects the 1dd / Hd YT/ /Ld
difstéddddf 1imitations on the enforcement of a money Jjudgment

against the judgment debtor's imterast in a #pédd¥Rrif£ trust under
Chapter 2 (commencing with Section 15300) of Part 1 of Division 9 of

the Probate Code, and the provisions of this section are subject to
the limitations of that chapterJffii%f/ﬁﬁﬁﬁfﬁﬂi!/dﬁdﬁdfﬁf/ftéﬁ//d
éﬁéﬂdfﬁﬂfﬂ/nﬁﬁw/Hdiﬁiéi&ﬁn’sﬂaﬁﬂ/ié/&%ﬁ%ﬁﬂ/ﬁﬂ!b&//ilﬁé/m‘»ﬁﬂ!!éddé
dfé!é\élizjéd/fd/éﬂfdfdéﬁiéﬁfléf/d/nﬁdﬁéj/dddénﬂén{f/\dﬁdéflilﬂiéz’éééﬁdﬁ.

Comment. Subdivision (a) of Section 709.010 is amended to
replace the reference to Section 1138 of the Probate Code with a
reference to Section 82 of the Probate Code (defiming "trust" for the
purposes of the Probate Code).

Subdivision (b} of Section 709.010 is amended to replace the
reference to Chapter 19 of Division 3 of the Probate Code with a
reference to Part 5 of Division 9 of the Probate Code. The change is
nonsubgtantive.

Former subdivisions (¢}, (d), (e), and (f) are deleted, The
deleted subdivisions permitted the court to order that amounts ba
withheld by the trustee from periocdic payments from a trust, whether
or not a spendthrift or support trust, using the same standard that
applies when earnings of a judgment debtor are subject to an earnings
withholding order (wage garnishment). The deleted subdivisions are
superseded by the new provisions of the Probate Code governing the
rights of transferees and creditors of the beneficiary of a trust to
reach the beneficiary's interest in the trust. See Prob., Code
§§ 15300-15309 and the Comments thereto.

New subdivision (¢) is phrased to make 1t consistent with the new
provisions added to the Probate Code. See Frob. Code §% 15300-15309.

Code of Civil Procedure § 1971 (technical amendment}. Statute of
Frauds

SEC. 18. Section 1971 of the Code of Civil Procedure 1s amended

to read:
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1971. No estate or interest in real property, other than for
leases for a term not exceeding ome year, nor auy trdéfd/ff power
over or concerning it, or iIn any manner relating thereto, can be
created, granted, assigned, surrendered, or declared, otherwise than
by operation of law, or a conveyance or other instrument in writing,
subscribed by the party creating, granting, assigning, surrendering,
or declaring the same, or by Kfd the party's lawful agent thereunto
authorized by writing.

Comment. Section 1971 is amended to reflect the enactment of
Prabate Code Section 15206 which retains the Statute of Frauds as
applied to trusts. This amendment of Section 1971 is not substantive.

Code of Civil Procedure § 1972 (technical amendment). Exception to
Statute of Frauds '

SEC. 19. Section 197Z of the Code of Civil Procedure is amended
to read:

1972. (a) TWS//plédédidg//dédfiéh Section 1971 must not be
construed to AfFELL/ foltle / pbvibE] 148 [ &I IWddVdddY { b/ e / BARDOELLLIdd / BE
K& AABNT S EdBett §l i 14 1 LAEE] MUY 1 4d / Kilbhbb b, f ddd | £/ ofdefvely /44y
FRRAL] Kb [T ¥id [ b7 Wbl fedd g7 idd / b4/ AbAALARAGH [d [ bpéd L 1dd
Si//1&%]//4é¥/ /6 abridge the power of any court to compel the

specific performance of an agreement, in case of part performance

thereof.

(b} Section 1971 does not affect the creatiomr of a trust under

Division 9 (commencing with Section 15000) of the Probate Ccde mnor

prevent any trust from arising or being extinguished by implication or

operation of law.

Comment. Section 1972 is amended to reflect the enactment of
Probate Code Section 15206 which provides the Statute of Frauds as
applied to trusts. This amendment of Section 1972 is not
substantive. Section 1972 is also amended to delete the reference to
the impact of the Statute of Frauds on a testanentary disposition of
real property. Oral wills are no longer permitted; all wills, whether
disposing of real or personal property, must be in writing. Prob.
Code §§ 6110-6111.

Corporations Code § 703 (amernded). Shares in fiduciary

SEC. 20. Section 703 of the Corporatioms Code is amended to read:

703. (a) Shares standing in the name of another corporation,
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domestie or foreign, may be voted by such officer, agent orT
proxyholder as the bylaws of such other corporation may prescribe or,
in the absence of such provision, as the board of such other
corporation may determine or, ip the absence of such determination, by
the chairman of the board, president or any vice president of such
other corporation, or by any other person authorized to do so by the
chairman of the bLoard, president or any vice president of such other
corporation. Shares which are purported to be voted or amy proxy
purported to be executed in the name of a corporatiom {whether or not
any title of the person signing is indicated) ghall be presumed to be
voted or the proxy executed in accordance with the provisions of this
subdivision, unless the contrary is shown.

(b) Shares of a corporation owned by its subsidiary shall not be
entitled to vote on &ny matter.

(¢) Shares held by the 1ssuing corporation in a fiduciary
capacity, and shares of an issuing corporation held in a fiduciary
capacity by its subsidiary, shall not be entitled to wvote on any
matter, except ¥é¢ as follows:

(1) To the extent that the settlor or beneficial owner possesses
and exercises a right to vote or to give the corperation binding
instructions as to how to vote such shares.

{2) Where there are one or more cotrustees who are not affected

by the prohibition of this subdivision, in which case the shares may

be voted by the cotrustees as if it or they are the sole trustee.

Comment. Subdivision (e) of Section 703 is amended to restore an
exception that appeared in vinancial Code Section 1561 before its
apendment in 1978. See 1967 Cal, Stat. ch. 1706, § 2; 1978 Cal. Stat.
ch, 965, § 110. Terminolog, in subdivision {c)(1) is revised to
conform to the Trust Law., See Prob. Code § 15000 et seq.

Corporations Code § 10251 {tectmical amendment). Common trust funds

SEC. 21. Section 10251 of the Corporations Code is amended to
read:

10251. (a) "Educationmal institution,” as used in this section,
méans any mnomnprofit corporation organized under the provisions of
Chapter 3 {(commencing with Sectiom 64300) or Chapter 4 (commencing
with Section 94400) of Part 59 of Division 10 of the Educaticn Code or
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organized under the provisions of Part 1 (commencing with Section
9000) of this division in effect op Decembter 31, 1979, and designated
on or after January 1, 1980, as a mnonprofit public benefit
corporation, or organized for charitable or eleemosynary purposes
under the provisions of Part 2 (commencing with Section 5110) of this
division, or Part 3 (commencing with Section 10200} of this division
in effect on December 31, 1979, and designated on or after Jamuary 1,
1980, as a nonprofit public benefit corporation for the purpose of
establishing, conducting or maintaining an Institution offering
courses beyond high school and issuing or conferring a diploma or for
the purpose of offering or conducting private school instruction on
the high school or elementary school level and any charitable trust
‘organized for such purpose or purposes. “Educational institution,” as
used in this section, also means the University of California, the
state colleges, the state community colleges and any auxiliary
organization, as defined in Section 89901 of the Education Code,
established for the purpose of receiving gifts, property and funds to
be used for the benefits of a state college.

{b) It shall be lawful for any educational institution to become
a member of a nonprofit corporation incorporated under the laws of any
state for the purpose cf maintaining a common trust fund or similar
compon fund in which nonprofit organizations may commingle their funds
and property for investment and to invest any and all of its funds,
whenever and however acquired, in such common fund or funds; provided,
that, in the case of funds or property held as fiduciary, such
investment is not prohibited by the wording of the will, deed or other
instrument creating such fiduclary relationship.

(¢} An educational dinstitution electing to invest In a common
fund or funds under the provisions of this section may elect to
receive distributions from each such fund in an amount not to exceed
for each fiscal year the greater of the income, as defined in Section
728/02 16304 of the ¢i¥{1 Probate Code, accrued on its Interest
in such fund or 10 percent of the value of its interest in such fund
as of the last day of its next preceding fiscal year. The educational
institution may expend such distritution or distributions for any

lawful purpose notwithstanding the provisions of any general or
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special law characterizing such distribution, or any part thereof, as
principal or income; provided, that, in the case of funmds or property
jnvested as fiduciary, such expenditure is not prohitited by the
wording of the will, deed or other instrument creating such fiduciary
relationship. No such prohibition of expenditure shall be deemed to
exist solely because a will, deed or other such instrument, whether
executed or in effect before or after the effective date of this
section, directs or authorizes the use of only the "income,” or
"interest,” or "dividends" or “rents, issues or profits,” or contains
words of similar import.

{d) The provisions of the Corporate Securities Law of 1968 shall
pot apply to the creationm, administration or termination of common
trust funds authorized umnder this section, or to participation therein.

Comment. Subdivision (c) of Section 10251 is amended to correct
a cross~reference.

Corporations Code § 29002 (technical amendment). Definitions in
Bucket Shop Law

SEC. 22. Section 29002 of the Corporatioms Code is ameuded to
read:

29002. {a) “Trustee” means a person executing a trust, as
defined in this section. '

(b) T"Trust”™ means 411 any voluntary FIAR¥LL /1447 1déf{ndd/ /1o
Phe//Liki1/ 7 4bAE{ trust expressly created by or declared in an
instrument in writing, other than a will or a judicial writ, order,
decree, or judgment, to carry on any business or to secure the payment
or repayment of money.

Comment. Section 29002 is amended to delete the referemce to a
repealed provision in the Civil Code. See Prob. Code § 82 ("trust”
defined). This amendment makes no substantive change.

Education Code §§ 94600-94610 (added). Uniform Management of
Institutional Funds Act

SEC. 23. Chapter 6 {commencing with Section 94600) is added to
Part 59 of Division 10 of the Education Code.
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CHAFTER 6. UNIFGCRM MANAGEMENT OF INSTITUIIONAL FUNDS ACT

§ 94600. Short title
94600. This chapter may be cited as the Uniform Management of

Institutional Funds Act.

Commern:t. Section 94600 continues former Civil Code Section
2290.12 without change.
§ 94601, Definitions

94601. As used in this chapter:

(a) “Institution" mesns a private incorporated or unincorporated
organization organized and operated exclusively for educational
purposes and accredited by the Association of Western Colleges and
Universities to the extent that it holds funds exclusively for any of
such purposes.

{b) “Institutional fund"” meauns a fund held by an institution for
its exclusive use, benefit, or purposes, but does not include (1} a
fund held for an institution by a trustee that is not an institutilom
or (2) a fund in which a beneficiary that 1s not an institution has an
interest, other than possibtle rights that could arise upon violation
or Failure of the purposes of the fund.

(¢} "Endowment fund” means an Institutional fund, or any part
thereof, not wholly expendable by the institution on a current basis
under the terms of the applicable gift instrument,

(d) "Governing board" means the body responsibtle for the
management of an institution or of an institutional fund.

(e) "Historic dollar value" means the aggregate fair value in
dollars of (1) an endowment fund at the time it became an endowment
fund, (2) each subsequent douation to the fund at the time it is made,
and (3) each accunulation wade pursuant to a direction in the
applicable gift instrument at the time the accunulation 1s added to
the fund.

(f) “"Cift instrument” means a will, deed, grant, conveyance,
agreement, memorandum, writing, or other governing document (including
the terms of any inst tutional solicitations from which an
institutional fuud resulted) under which property is transferred to or

Leld by an institution as an institutional fund,
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Corment.  Section 94601 continues former Civil Code Section
2290.1 without change.

§ 94602, Expenditure of asset net appreciation for current use

94602. 1The governing board may appropriate for expenditure for
the uses and purposes for which an endowment fund is established =o
much of the net appreciation, realized in the fair value of the assets
of an endowment fund over the historic dollar value of the fund as is
prudent  under  the standard established by  Section 94606,
Appropriations shall be btased upon an average fair value covering a
period of up to the five preceding fiscal years of the institution and
shall be set at apy reasonable date prior to each fiscal year. This
section does mnot limit the authority of the governing board to expend
funds as permitted under other law, the terms of the applicable gift
jnstrument, or the charrer of the institution.

Comment . Section 94602 continues former Civil Code Section
2290,2 without change.

§ 94603. Construction of gift instruments

04603. (a) Section 94602 dces not apply if the applicable gift
i{nstrument indicates the dounor's intention that net appreciation shall
not be expended.

(b) With respect to gift instruments in effect prior to January
1, 1974, a restriction upon the expenditure of net appreciation need
not be implied solely from a designation of a gift as an endowment, or
from a direction or authorization in the applicable gift instrument to
use only “income,” "dividends,” or "rents, issues or profits,” or "to
preserve the principal intact,” or a direction which contains other
words of similar import.

(¢) With respect to gift instruments executed or becoming
effective on or after Janvary 1, 1974, a vrestriction upon the
expenditure of net appreciation may not be implied from a designationm
of a gift as an endowment or from a direction or authorization in the
applicable gift instrumemt to use ouly “income,” “interest,”
“dividends,” or “rents, issues or profits,” or “to preserve the
principal intact,” or a direction which contains other words of

similar import.
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Comment. Section 94603 continues former Civil Code Section
2290.3 wittout change.

§ 94604, Authority of board to invest and reinvest

) 94604. In addition to an investment otherwise authorized by law
or by the applicable gift instrument, the governing board, subject to
any specific limitations set forth in the applicable gift instrument,
may do any or all of the following:

{a) Invest and reinvest an institutional fund in any real or
personal property deemed advisable by the governing board, whether or
not 1t produces a current return, includiig mortgages, stocks, bonds,
deBentures, and other securities of profit or nonprofit corporatioms,
shares in or obligations of associations, “or partnerships, and
obligations of any government or subdivision or instrumentality
thereof.

(b) Retain property contributed by a domor to an inst tuticnal
fund for as long as the governing board deems advisable.

(¢) Inciude all or any part of an institutional fund in any
pooled or common fund maintained by the institution.

(d) Invest all or any part of an Institutional fund in any other
pocled or common fund available for investment, including shares or
interests in regulated investment companies, wmutual funds, common
trust funds, investment partnerships, real estate investment trusts,
or similar organizations in which funds are commingled and investment
determinations are made by persons other thaun the governing board.

Commernt. Section 94604 continues former Civil Code Section
2290.4 without change.

§ 94605. Delegation of authority

94605. FExcept as otherwise provided by the applicable gift
instrument or by applicable law relating to governmental institutions
or funds, the governing board may (1) delegate to its committees,
officers, or employees of the institution or the fund, or agents,
tncluding investment counsel, the authority to act in place of the
board in investment and reinvestwent of institutional funds, (2)

contract with independent investment advisors, investment counsel or
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managers, banks, or trust companies, so to act, and (3) authorize the
payment of compensation for investment advisory or management Services.

Comment. Section 94605 continues former Civil Code Section
2290,5 without change.

§ 94606. Standard of care

94606. (a) When investing, reinvesting, purchasing, acquiring,

exchanging, selling, and managing property, appropriating
appreciation, and delegating investment mapagement for the bemefit of
an institution, the members of the governing board shall act with the
care, skill, prudence, and diligence under the circumstances then
prevailing that a prudent person acting in a 1like capacity and
familiar with such matters would use in the conduct of an enterprise
of like character and with like aims to accomplish the purposes of the
ijunstitution. In the course of administering the fund pursuant to this
stapdard, individual investments shall be considered as part of an
overall investment strategy.

(b} In exercising judgment under this section, the members of the
governing board shall consider the long and short term needs of the
institution in carrying out its purposes, its present and anticipated
financial requirements, expected total return on Its investments,
general economic conditions, the appropriateness of a reasonable
proportion of higher risk investment with respect to institutional
funds as a whole, Income, growth, and long term net appreciation, as
well as the probable safety of funds.

Copment. Subdivision (a) of Section 94606 supersedes the first
sentence of former Civil Code Section 2290.6. The standard of care in
subdivision (a) has been revised to conform to the standard of care
governing Investmen by trustees. See Prob., Code § 16040, The
reference in former law to the judgment, care, and prudence which
persons of discretion and 1intelligence vwould exercise in the
managmenet of their affairs 1s replaced by a standard based on what a
prudent person similarly situated would do to accomplish like purposes.

Subdivision (b) continues the second sentence of former Civil
Code Section 2290.6 without change.

§ 94607. Release of restriction in gift instruments

94607. (a) With the written consent of the demor, the governing

board may release, in whole or In part, a restriction imposed by the
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applicable gift dinstrument on the use or Iinvestment of an
instituticnal fund.

(b) If written consent of the donor canmnot be obtained by reason
of the donor's death, disability, unavailability, or impossibility of
identification, the governing board may apply 1in the name of the
institution to the superior court of the county in which the primcipal
activities of the institution are conducted, or other court of
competent jurisdiction, for release of a restriction imposed by the
applicable gift Instrument on the use or 1Investment of an
institutional fund. No court has jurisdiction to modify any use of an
institutional fund under this part unless the Attorney General is a
party to the proceedings. If the court finds that the restriction is
obsolete or impracticable, it may by order release the restriction iIn
whole or in part. A release under this subdivision may not change an
endowvment fund to a fund that is not an endowment fund.

(¢) 4 release under this section may not allow a fund to be used
for purposes other than the educational, religious, charitable, or
other eleemosynary purposes of the inmstitution affected.

(d) This section does mot limit the application of the doctrine
of cy pres.

Comment. Section 94607 continues former Civil Code Section
2290.7 without change.

§ 94608. Severability
94608. If any provision of this chapter or the application

thereof to any person or circumstances 1s held invalid, the invalidity
does not affect other provisioms or applications of this chapter which
can be given effect without the invalid provision or application, and
to this end the provisions of this chapter are severable.

Comment. Section 94608 continues former Civil Code Section
2290.8 without change.

§ 94609. Application and construction

94609, This chapter shall be so applied and construed as to
effectuate its general purpose to make uniform the law with respect to

the subject of this chapter among those states which enact it.
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Comment . Section 94609 continues former Civil Code Section
2290.9 without change.

§ 94610. Status of governing boards

94610. Nothing in this chapter alters the status of governing
boards under other laws of this state.

Comment . Section 94610 continues former Civil Code Section
2290,11 without substantive change.

Financial Code § 1561 (technical amendment}. Investment of trust
funds

SEC. 24. Section 1561 of the Financial Code is amended to read:

1561. Trust funds received by any trust company in connection
with ites trust business, if invested, shall be invested as provided in
iﬁé/ﬂf#ﬁﬁV/fbdéﬁ//ddeédﬁ/Aif/dﬁéﬁ/ﬁﬁ&ﬁﬂﬁiﬁﬁﬁ#/iélAﬁﬁi!ﬁé!kﬁﬁﬂfﬁﬁﬁiﬂ/iﬁ
dff//Etddd /1 Ihé¥ ddéAY Part 4 (commencing with Section 16000) of
Division 9 of the Probate Code. -

Comment. Section 1561 iz amended to reflect the consclidation of
trust law in the Probate Code and to eliminate unnecessary language.
See Prob. Code §§ 16000 (duty to acminister trust according to Lrust
instrument), 16040(c) (standard of care subject to trust instrument),
16200 (powers subject to control by trust).

Government Code § 26827.4 (technical amendment). Filing fee for
subsequent papers in probate

SEC. 25. Section 26827.4 of the Government Code is amended to
read:

26827.4. (a) The fee for filing of a subsequent paper in a
proceeding under the Probate Code which requires a court hearing shall
be fourteen dollars ($14), except for papers for proceedings required
by any of the following:

{4¥ (1) Section 591.2 of the Probate Code.

(6§ (2) Accountings Shdd il Koo / /1428 of trustees of

testamentary trusts that are subject to the continuing jurisdiction of

the court pursuant to Chapter 4 {(commencing with Section 17300} of

Part 5 of Division 9 of the Probate Code.
(£} (3) Division 4 (commencing with Section 1400) of the
Frobate Code.

-427-



(b) Objections to any papers exempt from the fee imposed by this

section shall be subject to the filing fee of fourteen dollars ($14).
This section does not apply to petitions filed pursuant to subdivision
(b) of Section 26827.

Comment. Section 26827.4 1s revised to correct the reference to
accountings under testamentary trusts subject to continuing
jurisdiction in light of the new Trust Law. See Prob. Code § 15000 et
seq. This revision makes no substantive change.

Probate Code § 20 (amended). Application of definitions
SEC. 26. Section 20 of the Probate C/le is amended to read:

20. Unless the provision or context otherwise requires, the
words and phrases defined in this part govern the comstruction of
Divisions 1 (commencing with Section 1), 2 (commencing with Section
100), ##d 6 (commencing with Section 6100), and 9 (commencing with
Section 15000).

Comment. Section 20 is amended to make the definitions in this
part applicable to the Trust Law.

Probate Code § 82 (amended). “Trust” defined
SEC. 27. Section 82 of the Probate Code is amended to read:

82, (a) "Trust" includes any express trust, private or
charitable, with additions thereto, wherever and however created, but
does not include a trust declared exempt from supervision by the
Attorney General by Section 12583 of the Government Code. If/4146

{b)} "Trust” includes a trust created or determined by judgment or
decree under which the trust is to be administered in the manmer of an
express trust.

(e) "Trust™ excludes other constructive trusts, and it excludes
resulting trusts, guardianships, conservatorships, personal
representatives, - Totten trust accounts, custodial arrangements
pursuant to the Uniform Gifts to Minors Act or the Uniform Transfers
to Minors Act of any state, business trusta prevViihG //fé¥
LELPILTEAPLET ] 671 RES | AEELRES [ AN | Nefddfildibkl £4{ that are taxed as

partnerships or corporations, investment trusts subject to regulation

under the laws of this state or any other jurisdictien, common trust

funds, voting trusts, security arvangements, transfers in trust for




purpose of suit or enforcement of a claim or rtight, liquidation

trusts, and trusts for the primary purpose of paying debts, dividends,
interest, salaries, wages, profits, pensions, or employee benefits of
any kind, and any arrangement under which a person is nominee or
escrowee for another.

Comment. Section 82 is amended to eliminate charitable trusts
that are not subject to supervision by the Attorney General from the
general definition of trusts. See Section 15004 {(application of Trust
Law to charitable trusts). Sectlon 82 is also amended to include
descriptions of various arrvangements that appeared in former Section
1138. Section 82 has also been divided into subdivisions.

Probate Code § 83 (added). "Trust company” definmed

SEC. 28. Section 83 is added to the Probate Code, to read:
83. "Trust company” means "trust company” as defined in Section
107 of the Fipancial Code.

Comment. Section 83 is drawn from subdivisions (d) and (g) of
former Probate Code Section 1120.la. See Sectlons 15643 (vacancy In
office of trustee), 17351-17353 (removal of trust from continuing
court juriadiction). '

Probate Code § 1032 (technical amerdment). Marital deduction gift
SEC. 29. Section 1032 of the Probate Code is amended to read:
1032. {(a) If a will contains a marital deduction gift, the

provisions of the will, including any power, duty, or discretiomary
authority given to the fiduclary, shall be construed to comply with
the marital deduction provisions of the Internal Revenue Code and the
regulations thereunder in order to conform to that intent. Whether
the will contains a marital deduction gift depends upon the intention
of the testater at the time tﬁé will is executed. If the testator has
adequately evidenced an intention to make a marital deduction gift,
the fiducilary shall not take any action or have any power that may
impair that deduction. This chapter shall not apply to a trust which
qualifies for the marital deduction under Section 20.2056(e)-{2)(b) of
the Code of Federal Regulations (the so-called "estate trust”). This -
chapter sball neither require nor prohibit a fiduciary making the
election referred to in Section 2056(b)(7) of the Internal Revenue
Code.
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(b) If a will indicates the testator’'s intention at the time the
will is executed to comply with the Internal Revenue Code requirements
for a charitable remainder unitrust or & charitable remainder annuity
trust as each is defined in Section 664 of the Internal Revenue Code,
the provisions of the +will, dincluding any power, duty, or
discretionary authority given to the fiduciary, shall be construed to
comply with the charitable deduction provisions of Section 2055 of the
Internal Revenue Code and the charitatle remainder trust provisions of
Section 664 of the Internal Revenue Code in order to conform to that
intent. In no event shall the fiduciary <ake any action or have any
power that may impair the charitable deduction. After the death of
the testator, the provisions of the will may ‘be augmented in any
manner consistent with subdivision (e) of Section 2055 of the Internal
Revenue Code upon a petition provided for in @u¥FinALILL /Lb)//éE
Section I¥2¢ 17200 of the Probate Code.

Comment . Section 1032 is amended to correct a cross-reference.
This amendment makes no substantive change.

Probate Code §§ 1120-1139,19 (repealed). Administration of trusts
SEC. 30. Chapter 19 (commencing with Section 1120) of Division 3
of the Probtate Code is repealed.

Comment. Former Chapter 19 is superseded by the new Trust Law.
See Prob. Code § 15000 et seq. The disposition of each repealed
section of the former law is indicated in the comment to the repealed
section. See the Appendix to Tentative Recommendation Proposing the
Trust Law,  Cal. L. Revision Comm'n Reports {1985).

Probate Code § 1200 (amended). Manner of notice under Probate Code
SEC. 31. Section 1200 of the Frobate Code is amended to read:
1200. (a) Upon the filing of:

(1) A petition for the sale of stecks or bonds;

(2) A petition for confirmation of a sale or a petition to grant
an option to purchase real property;

(3) A petition for leave to enter intv an agreement to sell or
give an option to purchase a mining claim or real property worked as a
mice; or

(4) A petition for leave to lease or to exchange property, or to
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institute an action for the partitiom of property, the clerk shall set
the same for hearing by the court and shall give notice of the
proceeding by causing a notice of the time and place of hearing
thereof to be posted at the courthouse of the county where the
proceedings are pending, at least 10 days before the day of hearing,
giving the name of the estate, the name of the petitioner and the
pnature of the application, referring to the petition for further
particulars, and stating the time at which the application will be
heard.

(b) Proof of the giving of notice shall be made at the hearing;
and, if it appears to the satisfaction of the court that the notice
has been regularly given, the court shall so find in its order, and
the order shall be conclusive upon all persons when it becomes final.

(c) This section does not apply to proceedings under Divislon 4
(commencing with Section 1400). When a provision of Division 4
applies the provisions of this code applicable to executors or
administrators to proceedings under Pivision 4, a reference to this
section inm the provisions applicable to executors ot administrators
shall be deemed to be a reference to Chapter 3 (commencing with
Section 1460) of Part 1 of Division 4.

{(d) 'This section does not apply to proceedings under Division 9

(commencing with Section 15000).
(d) (&) Notwithstanding any other provision of this code which

requires the clerk to post notice of a hearing in accordance with this
gection, the posting shall not be required, except as to those matters
specifically enumerated in subdivision (a).

Comment. Subdivision (d) is added to Sectiou 1200 to make clear
that the general notice provisions do not apply to the Trust Law. See
Section 17100 et seq. (potice in trust proceedings).

Probate Code § 1200.5 {amended). Manner of notice in certain cases
SEC. 32. Section 1200.5 of the Probate Code 1s amended to read:
1200.5. (a) Notice shall be given in the mamper prescribed imn

gubdivision (b) upon the filing of any of the followling:
(1) A petition under Section 641 df/hbhd) £bdé for the setting

aside of an estate.
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{(2) A petition to set apart a homestead or exempt property.

(3) A petition relating to the family allowance filed after the
return of the inventory.

{4) A petition for leave to settle or compromise a claim against
a debtor of the decedent or a claim against the estate or a suit
against the executor or administrator as such,

(5) A petition for the sale of stocks or bonds.

(6) A petition for confirmation of a sale or a petition to grant
an option to purchase real property.

(7) A petition for leave to enter into an agreement to sell or
give an option to purchase a mining claim or real property worked as a
mine.

(8) A petition for leave to execute a promissory note or mortgage
or deed of trust or give other security.

{9) A petition for leave to lease or to exchange property, or to
institute an action for the partition of property.

(10) A petition for an order authorizing or directing the
investment of money.

(11) An account of an executor or administrator or trustee,

(12) A petition for partial or ratable or prelimimary or fimal
distribution.

(13) A petition for the delivery of the estate of a nonresident.

{14) A petition for determination of heirship or iﬁterests in an
estate.

(IBIIKT bt LE6R/SE T4 EL BE1 64 [ TdE Fded1dAE]

(Y8 /87 pLTL1bA/ 164/ R/ Ep oLt Ad/ e/ 4/ ¥ LAY EEL

{I7) (15) Any petition for letters of administration or for
probate of will, or for letters of administration-with-will aumnexed,
which is filed after letters of administration or letters testamentary
have once been issued.

{18} (16) A report of status of administration.

fY93 (17) A petition for family allowance.

(Z@¥ (18) An objection to the appraisement made by the
executor, administrator, or probate referee.

L21¥ (19) A petition under Section 709 for leave to file a

claim against the estate after the expiration of the prescribed period.
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{23} (20) Any other proceeding under this code in which notice
is required and no other time or method is prescribed by law or by
court or judge.

(b) At least 10 days before the time set for the hearing of the
petition or account, the petitioner or person filing the account shall
cause notice of the time and place of hearing to be mailed to the
executor or administrator, when he or she is not the petitioner, to
any coexecutor or coadministrator not petitioning, and to all persons
(or to their attormeys, if they have appeared by attornmey), who have
requested notice or who have given notice of appearance in the estate
in person or by attorney, as heir, devisee, legatee or creditor, or as
otherwise interested, addressed to them at their respective post
office addresses given 1im their request for special notice, if any,
otherwise at their respective offices or places of residence, 1if
known, and if not, at the countf' seat of the county where the
proceedings are pending, or to be personally served upon such person.

(¢) Proof of the giving of notice shall be made at the hearing;
and, if it appears to the satisfaction of the court that the notice
has been regularly given, the court shall so find in its order, and
the order shall be comnclusive upon all persons when it becomes final.

(d) This section #KdIY does not apply to proceedings under
pivision 4 (commencing with Section 1400}, When a provision of
Division 4 applies the provisions of thig code applicable to executors
or administrators to proceedings under Division 4, a reference to this
section in the provisions applicable to executors or administrators
shall be deemed to be a reference to Chapter 3 (commencing with
Section 1460) of Part 1 of Division 4.

(e) This section does not apply to proceedings under Division 9

(commencing with Section 15000).

{¢} (f) The notice required by this section shall be 1in
addition to the notice, if any, required to be given in the manner
specified in Section 1200.

Comment. A mnew subdivision (e) is added to Section 1200.5 to
make clear that the general notice provisions of this section do not
apply to the Trust Law. See Section 17100 et seq. (notice 1n trust
proceedings).
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Probate Code § 1202 (amended). Request for special motice

SEC. 33. Section 1202 of the Probate Code is amended to read:

1210. At any time after the issuance of letters testamentary or
of administration, any person interested in the estate, whether as
heir, devisee, legatee, creditor, beneficiary under a trust, or as
ctherwise interested, or the State Controller, may, In person or by
attorney, serve upon the executor or administrator J¥/Lfdéréé, or
upon the attorney for the executor{ or administrator, oF
FAdé¥iéf and file with the clerk of the court where the proceedings
are pending, with a written admission or:proof of service, a written
request, stating that the person desires special notice of the filing
of any or all of the petitions or accounts mentioned in Section 1200,
and giving the post office address of the personm making the request or
the person's attorney. Thereafter the person is entitled to notice as
provided in Sectiom 1200. '

Comment. Section 1202 is amended to delete the provision for
serving a request for notice on a trustee. Requests for notice under
the Trust lLaw are governed by Section 17204,

Probate Code §§ 1215-1215.4 (repealed). Notice in trust proceedings
SEC. 34. Article 1.5 (commencing with Section 1215) of Chapter
22 of Divislon 3 of the Probate Code is repealed,

Comment. Former Article 1.5 is superseded by the new Trust Law.
See Prob. Code § 15000 et seq. The disposition of each section of the
former law is indicated in the comment to the repealed section. See
the Appendix to Tentative Recommendation Proposing the Trust Law,
Cal. L, Revision Comm'n Reports ____ (1985).

Probate Code § 1240 (amended). Appeals
SEC. 35. Section 1240 of the Probate Code is amended to read:

1240, An appeal may be taken from an order or the refusal to
make an order:

(a) Granting or revoking letters  testamentary or of
admlnistration. .

(V) TRARSA RS/ A/ EAAEY 68768 T4/ EEEY ddddld ot §/ FhdL]

(Y (b) Admitting a2 will to probate or revoking the probate

thereof.
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{4} (c) Setting aside an estate claimed not to exceed twenty
thousand dollars ($20,000) iIn value.

(¢} (4) Setting apart property as a homestead or claimed to be
exempt from execution.

££} (e) Granting or modifying a family allowance.

{43 ££) DPirecting or authorizing the sale or conveyance OT
confirming the sale of property.

(#) (g) Directing or authorizing the granting of an option to
purchase real property.

(1) (h) Adjudicating the merits of any claim under Section
851.5, 852 or &53.

{47 (i) Allocating debts under Section 980,

{¥¥ (j) Settling an account of an executor or administrator
dffffdéfééf/éf/fﬁéffdffiﬁé/df/dﬁﬁdiﬂﬂiﬁé/d!fiﬁéiéé.

{1} (k) Instructing or directing an executor or administrator.

{#) (1) Dbirecting or allowing the payment of a debt, claim,
legacy, or attorney's fee.

{dff/Fiﬁiﬁél//fﬁﬁﬁkﬁﬁféﬂf/kﬁf/ﬁiﬁ%ﬁﬁﬁﬁ{/ﬁﬁﬁﬂﬁdﬂﬁffdf//df/ffﬁéfééfﬁ'
dbdpéhddr i/

{6¥ (=) Determining helrship or the persons to whom
distribution should be made SEIY AL/ pLepered/éVddld/ pded.

{$Y (n) Distributing property.

{d¥ (o) Determining that property is community property
passing or belonging to the surviving spouse pursuant to Section 655.

£fF (p) Fixing an inheritance tax or determining that none is
due.

(4) (q) Authorizing a ‘sersonal representative to invest or
reinvest apy surplus moneys pursuant to Section 584.5.

Comment. Section 1240 1s amended to delete references to orders
involving trusts. The substance of the deleted language is continued
in Section 17207.

Probate Code § 6325 (technical amendment}. Jurisdiction over trusts
Ffor insurance or other employee benefits

SEC. 36. Section 6325 of the Probate Code 1s amended to read:
6325. (a) The court in which the proceedings are pending for
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administration of the estate of the decedent has jurisdiction, before
or after payment or transfer of benefits and rights or their proceeds
to the trustee, to:

(1) Determine the validity of the trust.

(2) Determine the terms of the trust.

{3) Fill wvacancies in the office of trustee.

(4) Require &d/Afdde/tbkifig a bond of a trustee 61/ fdiclckbbby
fAigiééd in its discretion and in such awmount as the court may
determine for the faithful performance of dutles as trustee, subject
to the provisions of Article 3 (commensing with Seétion 1540) of
Chapter 12 of Division 1 of the Financial Code and Section IZ%7/%
15602 of this code.

(5) Grant additional powers to the trustee, as provided in
Section YYF8[Z 16201,

(6) Instruct the trustee.

(7) VPéidohiihkl//£{4{ Fix or allow payment of compensation of a
trustee as provided in $4E¢{4d//44127 Sections 15680 to 15683,

inclusive.

(8) Hear and determine adverse claims to the subject of the trust
by the personal representative, surviving spouse, oT other third
person.

{9} Determine the didentity of the trustee and the trustee's
acceptance or rejection of the office and, upon request, furnish
evidence of trusteeship to a trustee,

(10) Order postponement of the payment or transfer of the
benefits and rights or thelr proceeds.

(11) Authorize or direct removal of the trust or assets of the
trust to another jurisdiction pursuant to the procedure provided in
AVYi{ld//3  Chapter 5 (commencing with Section I139 17400) of
¢HipYés/1¥ Part 5 of Division ¥ 9.

{12) Make any order incident to the foregoing or to the
accomplishment of the purposes of this chapter.

(b) The personal representative of the designator's estate, any
trustee named in the will or designation or successor to such trustee,
or any person interested in the estate or trust may petition the court

for an orcder uunder this section. Notice of hearing of the petition
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shall be given in the manner provided in Section 1779 17203, except

as the court may otherwise order.

Corment. Section 6325 is amended to correct cross-references.
For changes in the law applicable to trust administration, see the
Comments to the new sectlons referred to in Section 6325.

Probate Code § 6326 (techniecal amendment). Applicability of trust
administration provisions

SEC. 37. Secticn 6326 of the Probate Code is amended to read:

6326. As to matters not specifically provided im Sectlon 6325,
the provisions of @Hap'vel/ /18 Division 9 (commencing with Section
11303/ 6£/014141¢d/3 15000) apply to the trust.

Comment. Section 6326 is amended to refer to the statute
governing trust administration.

Probate Code § 6327 (technical amendment). Appealatle orders

SEC. 38. Section 6327 of the Probate Cede is amended to read:

6327. An appeal may be taken from any of the following:

(a) Any order described in Section 1240 made pursuant to this
chapter.

(b) An order making or refusing to make a determination specified
in paragraph (1), (2), or (8) of gsubdivision (a) of Section 6325.

{c) As provided in Section 17207 for an order made pursuant to
Section 6326.

Corment. Section 6327 is amended to conform to the revisions of
Section 1240. See the Comment to Section 1240.

Probate Code §§ 15000-18201 (afﬁed). Trust law
SEC. 39. Division 9 (commencing with Section 15000) ie added to

the Probate Code, to read:

[See "DIVISICN 9. TRUST LAW" sugqi.]
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11/1/85
~ Staff Draft
APPENDIX

- DISPOSITION OF EXISTING TRUST PROVISIONS

Note. The following bodies of law relating to trusts would be
mmdﬁams@uﬁuthanTmaLw,MﬂﬂmQ(mmwﬂm
with Section 15000) of the Probate Code:

Civil Code §§ 730-730.17

Civil Code §§ 852-871

Civil Code §§ 2215-2290.12

Probate Code §§ 1120-1139.19

Probate Code §§ 1215-1215.4 : :

Set out below 1s a comment to each of these mections which indicates
the disposition of existing law in the new Trust Law and various
conforming revisions.

Civil Code §§ 730-730.17 (repealed). Revised Uniform Principal and
Income Act :

CHAPTER 2.35. PRINCIPAL AND INCOME LAW

i il rle : ’
< s30T Comment. Former Section~730 is continued in Probate Code Section’
16300 without change. ‘ - _ P . -

§ 730a (repealed). Effect on personal income tax and bank and
- corpoxation tax '

Copment. Former Section 730a is omitted because it 1s
unnecessary. The California Revised Uniform Principel and Income Act
relates to the administration of trusts and the problem of allocating
trust recelpts and expenditures between - income beneficiaries and
remaindermen; it does not deal with the characterization of receipts
for other purposes. ' ' c

§ 730.01 (repealed). Definitions _ '

Comuent. Subdivisions (1) and (2) of former Section 730,01 are
continued 1in Protate Code Section 16301(a) and (b) without change.
Subdivigsion (3) is restated in Probate Code Section 16301(c) (defining
*remainder beneficiary”) without substantive change.  Subdivision
(4) is omitted as unnecessary; its substance is restated in Probate
Code Section 84 ("trustee” defined). ' '

§ 730.02 (repealed). Duty of trustee 28 to receipts and expenditures
Comment. Former Section 730.02 1s continved in Probate Code
Section 16302 without substantive change, except that the standard of
care in former Section 730.02{(a)(3) is superseded by the general
gtapdard of care provided in Section 16040, and the language
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describing the excluded inference under former Sectiom 730.02(b) has
been broadened so that there is no inference of any Impropriety, not
just mo inference of 1wmprudence or partiality. See FProcb. Code
§ 16302(b) and the Comment thereto.

§ 730.03 (repealed). Income and principal; charging of expenses
Comment. Subdivision (a) of former Section 730.03 is continued
in Probate Code Section 16303¢a)(1), (2), and (4)-(10) without
change. - Subdivision (b) 1s continued in Probate Code Section
16303(b)(1)-(3) and (5)-(11) without change., Subdivision (c) 1s
continued in Probate Code Section 16312{a) without substantive change.

~ § 730,04 (repealed). When right to incoqgfarises' apportiomment of
income

Comment. Former Section 730.04 is continued in_Probate Code
Section 16304 without substantive change,. except that the
parenthetical rule in subdivision (b)(2) of former Sectlon 730,04 has
been revised to require apportiomment of rent, {nterest, and annuities
in conformity with Section 4(b}(2) of the Revised Uniform Principal
and Income Act (1962), and references to the testator anéd the will
have been revised so that the rules apply to apportiemment of income
following the death of a settlor of a revocable living trust.

§ 730,05 (repealed). Income earned during,administrstien of
decedent's estate
Comment. Subdivisions (a) and (b) of former Section 730,05 are
continoed . In Probate Code Section 16305(a) without change.
Subdivision (e} of former Section 730,05 is continued in Probate Code
Section 16305(b) without changee '

§ 730.06 (repealed). Corporate distributions : o '

Comment. Subdivisions (a), (b), (d), and (e) of former Section
730.06.are continued im Probate Code Section 16306(a), (b}, (d), and
{e), respectively, without change. Subdivision (c) of former Section
730,06 1s restated 1in Probate Code Section 16306{c) without
substantive change. ‘ ‘

§ 730.07 (repealed) Bonds and other obligations for payment of money
Comment. Former Section 730.07 is continued in Probate Code
Section 16307 without change. :

§ 730.08 {repealed). Business and fsrming operations

Comment. Former Section 730.08 1is continued in Probate Gode
Section 16308 without substantive change, except that the rule in the’
last sentence of subdivision (a) forbidding carrying losses forward 1s
replaced by a rule requiring losses to be carried forward.

§ 730.09 (repesled). Natural resources '

Comment. Former . Section 730.09 1s continued im Probate Code
Section 16309 without substantive change, except that the 27-1/2
percent maximum depletion allowance is superseded by a limit based on
federal income tax law. The reference to "absolute” discretion is not
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continued; the elimination of this language is not a substantive
change. See Prob. Code § 16081 (standard for exercise of "absclute”
powers).

§ 730.10 (repealed). Timber '

“Cosment. Section 730,10 is restated in Probate - Code Section
16310° without substantive change. The reference to “"absolute”.
diseretion is Dot continued; the elimination of this language is not a
substantive change. See Prob. Code § 16081 (standard for exercise of
"absolute” powers).

§ 730.11 (repealed). Other property subject to depletion

Comment.  Former Section 730.11 is continued In Probate Code
Section 16310 without substantive change. The reference to "absolute”
discretion is not continued; the elimination of this language is not a
substantive change. See Prob. Code § 15081 (standard for exercise of
"absolute” powers). : ,

§ 730.12 (repealed). Underproductive property o
' Comment. Former Section 730.12 1s continued in Probate Code
Section 16311 without change. . :

§ 730.13 (repealed). Cha;ges_agg%?st income andé principal

Comment. Former Section 730.13 is centinued in Probate Code
Sectfon 16312(b)-(e), with the following changes: ‘The referemce to
"absolute” discretion is not continued; the elimination of this
language is not a substantive change. See Prob., Code § 16081
(standard for exercise of "absolute” powers). Some language as been
added as explained in the Comment to Probate Code Section 16312.

~§ 730.14 (repealed). Reserve or allowance for depreciation or
depletion o : - '
Comment. The first sentence and the first part of the . second
gentence of former Section 730,14 are restated in Probate Code Section
16313 without substantive change. The transitional provisions in the
last part of the second sentence and in the last sentence are
superaseded by Probate Code Section 15001 (application of Trust Law to
- existing trusts). :

§ 730.15 (repealed). Application of chapter :
Combent. Former Section 730.15 is superseded by Probate Code
Section 15001 (operative dateé).

§ 730.16 {repealed). Operative date
Comment. Former Section 730.16 is omitted because it 1s no
longer necessary. '

§ 730.17 (repealed). Severability ' _
Comment . Former - Section 730,17 is omitted because it 1s
‘upnecessary. See Prob. Code § 11 (severability).
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Civil Code §§ 852-871 (repealed)., Uses and trusts

TITLE 4. USES AND TRUSIS

§ 852 (repealed). Reguirements of trusts relating to resl estate
Copment. Former Section 852 i1s restated in Probate Code Section
15206 (Statute of Frauds) without substantive change.

§ 853 (repealed). Resulting,trusta , ;

Comment.  Former Section 853 is omitted because it is an
incomplete and Inadequate statement of the common law purchazse money
resulting trust. Repeal of Section 853 is not intended to disturb
California case law concerning resulting truetas. See .Prob. Code
§ 15003 (constructive and resulting trusts unaffected), see also Prob,
Code § 15002 (comuon law as law of state).

§ 856 (repesled). Bona fide purchaser or encumbrancer ag to inplied'ur
resulting. trust

Comment. Former Section 856 is onitted because 1t is uunecessary :

in 1ight of Civil Code Section 1214. See also. Prob. Code § 15003

(constructive and resulting trusts upaffected), ‘ :

§ 858 (reyealed). Power of ‘sale under amsigned inst:uuggg
Comment. Former Section. 833 1s continued In Section 2532 5
without substantive change.- ‘ :

§ 859 (repealed). Trust to receive rents and Erofits -
_ Comment. = Former Section 859 1s restated in Probate Bade Section
15307 without . substantive change.

§ 860 (repealed) " Execution of joint powers

Comment. The firet part of former Section 860. 1s superseded by -
Probate Code Section 15620 {actions by cotrustees). The second part.
'is supereseded by Probate Code Sections 15621 (vecancy in office of
cotrustee), 15622 (temporary incapacity of cotrustee), and 15643
(vacancy in office of trustee). See also Civil Code § 1385.4 ( jo:lnt
exercise of powers of appointment).

§ 863 {repealed). Title vested in trustee; enforcement rights of
beneficiaries o ‘ ' : i
Comment. The first sentence of former Section 863 pertaining to
the titie vested in the trustee 1s omitted. See Prob, Code §§ 15200
(methode of creatiug trust), 16000-16081 (trustees' duties). The part
of the first sentence relating to the execution of . the trust 1s
superseded by Probate Code Section 16420(a)(1) (beneficiary may compel
performance of trustee's duties). The second sentence of former
Section B63 is also omitted. See Prob. Code § 17200 (petition by
beneficiary to enforce trust). g - :

§.864 (repealed). Transfer or devise of property subject to trust

~ Comment. Former Section 864 is superseded by Probate Code
Section 15411(c) (disposition of property upon termination of trust).
See also Prob. Code § 16000 {duty to administer trust according to its
terms).
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§ 865 (repealed). Title of grantee or devisee of property subject to
trust )
Comment. Former Section 865 1s omitted because it is obsolete.
See gemerally Prob. Code § 15000 et seq. (Trust Law). : '

§ 866 (repealed), Estates remaining in trustor

Comment.,  Former- Section 866 1s omitted because it 1is
unnecessary. See Prob. Code §§ 15200 (methods of creating trust),
15206 (Statute of Frauds). ‘

§ 867 (repealed). Restraint of disposal of beneficial interest _
Comment. Former Section 867 1s restated in Probate Code Section

15300 without substantive change. See Prob. Code § 15300 and the

Comment thereto. : -

§ 869 (repealed), Eiffect on bona fide purchaser of omigsion of
trust from grant N - o
~Comment. Former Section 86% is continued in Probate Code Section
18103 (effect on purchaser of omission of trust from grant of real
property) without substantive : change. See also Civil Code § 1214
(unrecorded conveyance void as to subsequent purchaser).

§ 869a (repealed). Effect of transactions where beneficlary
undisclosed ' ' , '
Comment. The first and second paragraphs of former Section 8692
. are restated in _ Probate . Code Section 18104 without substantive

“ioghamge. ~8eér the~Oofient té Prob. Code § 18104, See also Prob. Code

- §°10 (singular includes plural). The last paragraph of former Section
869a 15 omitted because it is no looger negded. '

§ 870 (repealed). Acts in contravention of trust

" Comment. Former Section 870 1s omitted, - For provisions relating
to the general subject of former Section 870, see Prob. Code
§§ 16200-16314 (powers of trustees), 16420 (remedies for breach of
trust), 18100 (protection of third person dealing with trustee).

§ 871 (repealed). Termination of trust estate
Comment. Former Section 871 1s superseded by Probate Code

Sections 15408 (termination of trust) .and 15410 (termination in
changed circumstances). ’ '

Civil Code §8 22;5-2290.12.(repealed}.- Trusts
| TITLE 8. TRUST..

CHAPTER 1. TRUSTS IN GENERAL

Note. The staff is researching.thg,extent to which provisions -

in this chapter should be preserved as general fiduciary principles

‘applicable outside trust law. See also Civil Code $§ 2322, 5103;
Corp. Code § 29002. ' ' - _
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Article 1. Nature and Creation of a Trust

§ 2215 (repealed) Classification of trusts

Comment. Former Section 2215 15 omitted because it served no
useful purpose and was inconsistent with the classifications usually
used by the courts, See 7 B, Witkin, Summary of California Law Trusts
§ .2, at 5367-68 (Bth ed.- 1974). See also Prob. Code §§ 82 (“trust®
defined), 15002 (common law as law of state), 15003 {construetive and
resulting truste unaffected).r _ :

§ 2216 {repealed) Voluntary trust defined - o SR
"Comment, Former Sectian 2216 18 onitte& *Sae the Comment to

former Section 2215, See also Prob, Code § 82 (”trust defined),

16000 (duty to adninister trust upon acceptance) B

§ 2217 (repealed). Involuntary trust defined bl :

Comnent, Former Section 2217 is omitted. See the Comment to -
former Sectiom 2215, Repeal of Section 2217 has no-effect on the law
relating to resulting or constructive- trusts. -See: Prob.. Code § 15003
(constructive and resulting trusts. unaffected), see alsa Prab. Cnde
§ 15002 (common law as law of state).

§ 2218 (repealed). Trustor, rnstee beneficlary
Comment. 7The definition of trustor in former Seetion 2218 is
not continued. The new Trust Law uses the term “gettlor™ in place of
“trustor.” The definition of "beneficiary" is superseded By Probate
Code Section 24 ("beneficiary” defined). The definition of "trustes"
is superseded 'by Probate Code Section 8& (“truatee defined). o

§ 2219 (repesled). Trustee defined

Comment. Former Section. 2219 1s omitted, See Prob. Code § 84 .

("trustee" defined): see also Proh Code § 15200 (uethods of ereating
trust). : : _ .

§ 2220 (repealed), Trust purposes o ' T

~ Comment. Former Section 2220 is restated in Probate "Code Section
15203 (trust purpose) without substantive change, See also Prob.,Code
§§ 62 ("property” defined) 15202 (trust property). ,‘ _ 1

§ 2221 (:epealed). Creation of vuluntary trust as to trustor and
beneficiary
Comment.  Former Sectiun 2221 15, superseded by P:obate Code
Sections 15200-15207 {creation of trusts).

§ 2222 (repealed). Creation of voluntary trust as to trustee

Comment. Former Section 2222 is superseded by -Probate Code
Sections 15200-15207 {(creation of trusts), 1560C0 {acceptance of trust
by trustee), and 16000 (duty to administer trust upon’ atceptance)

§ 2223 (repealed). Involuntary trustee and wrongful detainer
"~ Comment. Former Section 2223 is omitted. See -the Comments to
former Sections 2215 and 2217. '




§ 2224 (repealed). Involuntary trustee and fraud
Copment. Former Section 2224 is omitted. See the Comments to
former Sections 2215 and 2217.

§ 2224.1 (repealed). Trust of proceeds from gale of story of
convicted felon ' ,
Comment.  Former Section 2224.1 1is continued in new Secticn
2224.1 without change. :

§ 2225 (repealed). Exception to doctrine of merger

Comment. The first sentence of former Section 2225 is restated
in Probate Code Section 15209 (exception to doctrime of merger)
without substantive change. The second sentence is restated in
Probate Code Sections 15001 (application of iaw) and 15206 (Statute of
Frauds) without substantive change: '

! Article 2. Obligations of Trustees
§ 2228 (repealed). Good faith

~Comment.  Former Section 2228 15 superseded by Probate Code
Section 16002 (duty of loyalty). See also Prob. Code § 16004 (duty to
avold conflict of imterest).

§ 2229 (repealed). Use of property ,

Comment. Former Section 2229 is restated in Probate Code Section
16004(a) (duty to avoid conflict of interest) without substantive
change, subject to the exceptions provided in Probate Code Section
- 16015 (certain actions not ‘viclations of duties).. See alse Prob. Code
§ 16002 (duty of loyalty). = S S e

§ 2230-(re2ealed)._ Prohibited transactions :
Comment. The introductory provision of former Section 2230 is
restated in Probate Code Section 16004{a) without substantive change,
subject to the -exceptlons provided in Probate Code Section 16015
(certain actions not viclations of duties). The remainder of former
Section 2230 relating to consent by beneficiaries is omitted from the
Trust Law; this matter is governed by general statutory and common  law
rules. See Prob. Code §§ 15002 (common law as law of state), 16460
(1imitations on proceedings against trustee where consent given).

§ 2231 (reEealed). Influence to obtain advantage from beneficiary
Comment. Former Section 2231 is superseded by Probate Code

Section 16002 (duty of loyalty).

§ 2232 (repealed). Undertaking trust adverse to interest of
beneficisry : : ,

Comment. Former Section 2232 is superseded by Probate Code
Section 16005 (duty not to knowingly undertake adverse trust). See
alsc Prob. Code § 16002 (duty of loyalty). The last part of former
Section 2232 relating to consent is omitted; this matter 1is govermed
by general statutory and common law rules. See Prob. Code §§ 15002
(common law as law of state), 16460 (limitations on proceedings
against trustee where consent given).
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§ 2233 (repealed). Trustee's adverse interest

, Comment. Former Section 2233 is superseded by Probate Code
. Sections 15642(b) (grounds for removal of trustee), 16002 (duty of
loyalty), and 16004 (duty to avoid conflict of interest).

§ 2234 (repealed). Violations as fraud against beneficlary

Comment. Former Section 2234 is superseded by Probate Code
Section 16400 (violation of duty is breach of trust). The 1iability
for breach is governed by statute. See Prob., Code §§ 16440 (measure
of 1lisbility for breach of trust), 16441 (messure of 1isbility for
interest), 16442 (exemplary damages).

§ 2235 (repealed). Transactions between trustee and beneficiarx o

Comment. Former Section 2235 is superseded by Probate Code
Section 16002 (duty of loyalty) and 16004 (duty to avoid conflict of
interest).

§ 2236 {repealed). ‘Miﬁgiing trust property

Copment., Forwer Section 2236 is superseded by Probate Codé”

Sections 16009 {duty to keep trust property separate) and 16440
(measure of liability for breach of trust). See also Prob. Code
§ 16420(a)(3) (redress of breach by payment of money).

§ 2237 (repealed), Measure of 1l1ability for breach of trust

Comment. Former Section 223/ is superseded by Erobate Code
Sections 16440(a) (measure of 1igbility for breach of trust) amd 16441
(measure of 1lisbility for interest)., See  also Prah.‘ Code
§ 16420¢a)(3) (redress of breach by payment of noney)

§ 2238 (repealed}, Measure of liability for good fgifh breach

Comment. Subdivision (a) of former Section 2238 is superseded by
Probate Code Section 16440 {(measure of liability for breach of
trust). Subdivision (b) is restated in Probate Code Section-16462(a)
(nonliabiiity for Ffollowing instructions under revocable trust)
without substantive change. See also Prob., Code § 16420(a)(3)
(redress of breach by payment of money); '

§ 2239 (repealed). Liability of cotrustees :

Comment, Former Spction 2239 'is restated in Probate Code 5ection
16402 {trustee's liability to beneficiary for acts of cotrustee) with
several changes. See the Comment to Prob., Code § 16402,

§ 2240"(repealed) Deposit of securities in securities depoaitory

Comment. Parts of former Section. 2240 are superseded by Probate
Code Sectioms 15620 (actions .by cotrustees) and 16200 {powers subject
‘to limitations in trust). The authority to make deposits is continued
in = Probate Code Section 16239 (power to deposit securities in
depository) without substantive change.

Article 3. Obligations of Third Persons

§ 2243 (repealed). Third persons as involuntary trustees

Comment, Former Section 2243 is superseded by Probate Code

Section 18100 (protection of third person dealing with trustee). See
also Prob. Code § 15003 (constructive and resulting trusts unaffected).
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- §.2253 (repealed iy

§ 2244 (repealed), Obligations of third persoms

Comment.  Former Section 2244 is superseded by Probate Code
Section 18101 (application of property delivered to trustee by third
person).

CHAPTER 2. TRUSTS FOR THE BENEFIT OF THIRD PERSONS

Article 1. Nature and Creation of the Trust

§ 2250 {repealed). Application of chapter

Comment. Former Section 2250 is superseded by Probate Code
Section B2 ("trust” defined). The provision relating to the vesting
of title in the trustee is not continued. See the Comment to former
Section 863.

§ 2251 (repealed). Creation of trust by mutual consent

Comment.  Former Section 2251 is superseded by Probate Code
Sections 15200-15207 (creation of trust), 15600 (acceptance of trust
by trustee), and 16420¢a)?1) (beneficiary may compel trustee to
perform duties). e - -

§ 2252 (repealed). Who is trustor when trustee gppointed by court or
officer _ _
Comment. Former Section 2252 is omitted as unnecessary.

“sDeclusapion-ofwprust :

" Comment. Former Section-2253-is superseded generally by Probate

Code Sections 15200 (methods of creating trust}, 15201 (intention to
create trust), and 16000 (duty to administer trust).

§ 2254 (repealed). Matters included in declaration of trust -
Comment. Former Section 2254, which stated a special application
of the parcl evidence rule, 1s omitted because this question i1s
governed by the general parol evidence rule. See Code Civ. Proc.
3 1856; see also Prob. Code § 15207 (proof of terms of oral trust of
perscnal property). : ' ‘

Article 2, Obligations of Trustees

§ 2258 (repealed). Obedience to declaration of trust

Comment. 1The part of subdivision (a) of former Section 2258
relating to control of the trustee's duties by the trust instrument is
restated in Probate Code Section 16000 (duty to administer trust
according to trust instrument) without substantive change, but the
characterization of the duty of the trustee as that of an employee is
omitted. The part of subdivision (a) relating to nodification 1s
guperseded by Probate Code Section 15404 (modification by settlor and -
all beneficiaries).
: “he first sentence of subdivision (b) is continued in Probate
Code Section 16001 (duty of trustee of revocable trust) without
substantive change. The second sentence 1s restated in Protate Code
Section 16462 (nonliability for following Instructions under revocable
trust) without substantive change. The reference to & person having a
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vested or contingent Interest iIn the trust 1s replaced by the
-reference in Frobate Code Section 16462 to the beneficiary. See Prob.
Code § 24 ("beneficiary” defined). The last part of the second
sentence relating to fiduciary obligations of the directing party is
omitted as unnecessary. See alsc Prob. Code § 10 (singular includes
plural).

§ 2259 (repealed)., Trustee's degree of care and diligence

Comment. 1he part of former Section 2259 relating to the effect
of compensation on the standard of care is restated in Probate Code
Section 16041 without substantive change. The "ordinary care and
diligence"” 'standard of former Section 2259 is superseded by Probate
Code Sectiom 16040 (trustee's stendard of care in administering trust).

" § 2260 (repealed). Trustee's care and dilﬂggnce as _to appointment of
BUCCEBBOT
Comment. Former Section 2260 1is superseded by Probate Code
Sections 15641 (liability of resigning trustee), 15660 (appointment of
trustee to fill. vacamecy), 16000 (duty to administer trnst) , and
17200(b)(10) (petition for appointment of trustee). :

§ 2261 (repealed)._ Investments _ )

' Comment , The * standard of care pgoverning Investments and
management of trust property provided by subdivision (a)(1) of former
Section” 2261 is restated in Probate Code Section 16040(b) without
substantive change. The suthority to acquire “every kind of property”
1s restated in Probate Code Sections 16223 (power to invest) and 16226
(power to acquire property). See also Prob. Code §§ 62 ("property” .
defined), 16200 (general powers of trustee include powers of prudent
person). Subdivieion (a){2) of former Sectiom 2261 is restated in
Probate Code Section 16040(c¢) without substantive change. See also
Prob. Code § 16000 (general duties of trustee subject to. comtrol by
trust instrument).

The standard of care provided in the last half of the first
sentence of subdivision (b) is superseded by Probate Code Sections
16040 (trustee's standard of care in administering trust) end 16200
(exercise of powers subject to limitatioms in trust). See alsc Prob,
Code § 16220 {power to collect and hold property). .The authority to
retain property iIn trust at its inception or lsater acquired pursuant
to proper authority is reststed in. Section 16008(b)} as an exception to
the general duty to dispcse of improper investments. The second
sentence of subdivision (b) 1is superseded by Probate Code Section
16220 (power to hold property in which trustee is interested). See
also Prob, Code § 62 ("property” defined).

Subdivision (¢) 1s superseded by Probate Code Sections 16200
(exercise of powers subject to limitations in trust) and 16225 (power
to make deposits). See also Prob. Code § 16201 (power of court to
relieve trustee from restrictions).. .

Subdivision (d) is restated in Probate Code Section 16201 (power
of court to relieve trustee from restrictions on powers) without
substantive chauge.

The first sentence of subdivision (e) is restated in the general
rule provided in Probate Code Section 15001 {application of Trust Law)
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without substantive change. The second sentence of subdivision (e) is
continued in Section 16042 (interpretation of trust provisions
concerning legal investments) without substantive change.

Subdivision (f) is superseded by Probate Code Section 62 which
defines T"property” to include real and personal property or any
interest therein and to mean anything that may be the subject of

- ownership.

§ 2262 (repealed). Trustee's liability for interest for failure to
invest
T Comment. Former Section 2262 is superseded by Probate Code
Sections,lﬁz40 (measure of liability for breach of trust) and 16441
(measure of 1iability for interest). See also Prob. Code
§§ 16420(a)(3) (redress of breach by payment of money), 16442

. (exemplary damages).

§ 2263 (repealed). Trustee's claims against trust fund
Conment., Former Section 2263 is restated in Probate Code Section

. 16004(b) without substantive change.

§ 2264 (repealed), Transfer in trust of pecunlary amount by transfer
of property other than woney
Comment. Former Section 2264 is omitted. The subject matter of
former Section .2264 was superseded by former Probate Code Sectlon

1138.14 which is continued in Probate Code Section 15005 {law

applicable to marital deduction gifts in trust).

Article 3. Powers of Trustees

§ 2267 (repealed). Trustee ag genmeral agent

Comment. 1Ine first and last sentences of former Section 2267 are
superseded by Probate Code Sections 18000 (personal ‘liability of
trustee to third persoms on contracts) and 18004 (assertion of claims
against trusts). See also 7 B. Witkin, Summary of California Law
Trusts § 100, at 5460 (8th ed. 1974). The second sentence of former
Section 2267 is restated in Probate Code Section 16200 (powers of
trustee derived from trust instrument and statute) without substantive
change. See also Prob, Code §§ 16200-16249 (trustees’ powers).

§ 2268 (repealed). Actions by cotrustees
~ Comment. Former Section 2268 is restated in Probate Code Section

15620 (cotrustees act unanimously unless trust instrument provides

‘otherwise).

§ 2269 (repealed). Discretionary powers

Comment. Subdivision (a) of former Section 2269 is continued in
Probate Code Section 16080 (discretionary powers to be exercised
reasonably) without substantive change. The word “presumed” is
omitted as unnecessary. Subdivision (b) and part of subdivision (d)
are Testated in Probate Code Sections 17200(b)(5) (review of exercise
of discretionary powers) without substantive change. Subdivision (e}
and most of subdivisfon (d) are continued in Probate Code Section
16081 without change. Subdivision (e) is omitted because it is
unnecessary in light of Civil Code Sectlons 1381.2, 1385.1, end 1387.2.

-511-



§ 2269.1 (repealed). Permissible investments

' Comment. The first sentence of subdivision {a) and subdivision
(b) of former Section 2269.1 are continued in Probate Code Section
16223 without substantive change. The second sentence of subdivision
{a) 1s superseded by Probate Code Section 16202 {(exercise of trustee's
powers subject to duties). See also Prob. Code § 16040 (trustee 8
standard of care in adwministering trust).

§ 2270 (repealed).. Proxies to vote shares in trust; shareholder's '
meetings and acts
Comment. Former Section 2270 is restated in Probate Code Section
16234 without substantive change, éxcept that the provision for
. authorizing actions in writing is not cont inued,

§ 2271 (repealed). Distribution of income of private foundation or
charitable trust ' ' ' :

— Comment, Former Section. 2271 1is restated in. Probate Code
Sections 16100-16102 and 16104 without substantive change. The
gubstance of the “whenever created” lamguage in the first paragraph is
continued in Probate.Code Section 15001 (application of Trust Law).

§ 2271.1 (repealed) Split-interest trust '

~Comment . Former Sectiom 2271.1 1s restated in Probate Code
Sections 16100 and 16102~16104 without substantive .change. The
substance of the "whenever created” language in subdivision {a) is
continued in Probate ‘Code Section 15001 (application of Trust Law).

§ 2271,2 {repealed). Jurisdiction under Section 101(1)(3) of Tax
Reform Act of 1969 - ‘
Comment. Fermer Section 2271.2 is restated in Probate Code
Sections 16105 (prooeedings), 17200(b)(19) (grounds for petition), and
17203(b)(notice). .

§ 2272 {(repealed). Leases of trust property .

Comment. Former Section 2272 is superseded by Probate Code
Sections 16231 (trustee's power to lease) and 18100 (protection of
third person dealing with trustee). See also Prob. Code §§ 15001
(application of  Trust Law), 16200(b) (powers avallable without
necessity of court approval). :

Article 4. Rights of Trustees

§ 2273 (repealed). Repayment of expenses paid by trustee

Comment. Former Section 2273 is restated in Probate Code Section
15684 - (repayment of trustee for expenditurgs) without substantive
change. .

§ 2274 (repealed) Trustee's compensation

Comment, The first sentence of former Section 2274 is continued
in Probate Code Section 15680(a) without substantive change. The
second sentence of former Section 2274 1s restated im Probate Code
Section 15680 {(trustee's compensation under trust terms) without
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substantive change. The third sentence 1s continued in Probate Code
Section 15681 (compensation where trust silent) without substantive
change. The fourth sentence is restated in Probate Code Section 15683
(compensation of cotrustees) without substantive change. The last
sentence is superseded by Probate Code Sections 17600 {jurisdiction in
superior court) and 17200 (proceedings concerning trusts).

§ 2275 (repealed). Rights of involuntary trustee

Commenit. Former Section 2275 4is omitted because it is
unnecessary. The rights to compensation and repayment of expenses
provided in former Sectious 2973 and 2274, as restated in Probate Code
Sections 15680-15681 and 15683-15684 apply only to trustees of express
trusts. See Prob. Code § 82 ("trust” defined), See also Prob.: Code
§ 15003 (constructive and resulting trusts unaf fected).

Article 5. Termination of the Trust

| _
§ 2279 (repealed). Extinguishment of trust :

Comment. Former Section 2279 1s restated in Probate Code Section
154087a)(2)-(4) (termination of trust) without substantive change.

§ 2279.1 (repealed), Uneconomically low principal _

Commepnt. Subdivisioms (a) and (d) of former Section 2279.1 are
restated in Probate Code Section 15409 (modification or termination of
trust with upeconomically low principal) without substantive change.
The first part of subdivision (b} is superseded by Probate Code
Section 15411(c) (disposition of property upon termination). The
remainder of subdivision (b} is superseded by Probate Code Section
17206 {authority to make necessary orders). - Subdiviston (c) is
superseded by Probate Code Section 15002 (common law as law of state).

§ 2280 (repealed). Revocable trusts ' :

Comment. The part of the first sentence of former Section 2280
relating to the presumption of revocability of trusts is restated in
the first sentence of Probate Code Section 15400 (presumption of
revocability) without substantive change. The rule in the first
sentence relating to the method of revocation is superseded by Probate
Code Section 15401(a) (method of revocation by settlor). The second
gentence 1s superseded by Probate Code Sectiom 15411(a) (disposition
of property as directed by gsettlor). The last sentence is omitted
because it 1s no longer necessary; there 1s no intent to make trusts
created before 1931 retroactively revocable.

§ 2281 (repealed). Vacation of office of trustee '

Comment. The first paragraph (including subdivisions (1) and
(2)) Tof former Section 2281 relating to occurrence of vacancies 1s
restated in Probate Code Section 15643 without substantive change, but
the reference to the trustee's discharge is omitted &s unnecessary.
The second paragraph 1is restated in Probate Code Section 18102
{protection of third person dealing with former trustee) without
substantive change. The last paragraph is restated in Civil Code
Section 2934b (application to deeds of trust) without substantive
change.
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§ 2282 (repealed). Discharge of trustee

Comment, The parte of former Section 2282 relating to discharge
from 1iability are superseded by Probate Code Sections 15641
(1iability of resigning trustee) and 16460 (limitations on proceedings
against trustees). Subdivision {(d) is superseded by Probate Code
Section 15640{a)(3) (resignation with consent of beneficiaries),
Subdivision (e) 1s restated in Probate Code Section 15640(a)(4)
(resignation with approval of court) without substantive change. See
- also Prob. Code §§ 15408 (trustee's powers on termination), 15641
(11ability of resigning trustee), 16460(a) (limitations from consent),
16461 (exculpation of trustee)

- § 2283 (repealed) Removal of trustee by suﬁerioz court

Comment., The first part of the first sentence of former Section
2283 “is restated in Probate Coéde Sectfom 15642(a) and (BY(1)-(2).

{removal of trustee by court).  See also Prob, Code §§ 16420(a)(5)
(removal of trustee for breach of trust), 17000 (Jurisdiction in
superior court). The remainder of the first séntence is superseded by

Probate <Code Section 15640{a)(4) and (b) ({court acceptance -of

resignation). The second sentence is omitted because it is obsolete.

Article 6. Succession or Appointment of New Trustees

§ 2287 (repealed). Appointment of trustees by superior court

" Comment. 1The First sentence of former Section 2287 1s superseded
by Frobate -Code Section 15660 (appointment of trustee to f111
' vecancy)., The second gentence is superseded by the more general
language in the last sentence of Probate Code Section 15660(b)
(consideration of wishes of beneficisries).

§ 2288 (repealed). Survivership among cotrustees
Comment,  Former Section 2288 15 superseded by Probate Code
Section 15621 (vacancy in office of cotrustee).

§ 2289 {repealed). Appcintment of trustees by superior court

Comment. Most of the first sentence of former Section 2289 is
superseded by Probate Code Section 15660 (appointment of trustee to
£fi1l wvacanéy). The venue rule is restated in Probate Code Sectiocn
17605(b) wﬂthout substantive change. " The second sentence is continued
in Probate Code Section 15660(b} (appointment of different number of
trustees) without substantive change. See also Prob. Code §§ 17000
(jurisdiction in superior court), 17002 (principal place of
administration of trust}, 17005(b) (venue). : '

§3 2296.1-2290.12_(repealed). Uil form Management of Institutional
Funds Act ' :

CHAPTER 3, UNIFORM MANAGEMENT OF INSTITUTIONAL FUNDS ACT
Comment. The Uniform Management of Institutional Funds Act,
former Civil Code Sections 2290,1-2290.12, is continued without change

in Education Code Sections 94600-34610. TFor a disposition tahle, see
the Comment to Education Code Section 94600,
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Probate Code §§ 1120-1139.19 (repealed). Administration of trusts

CHAPTER 19. ADMINISTRATION OF TRUSTS

Article 1. Testamentary Trusts

§ 1120 (repealed). Continuing court jurisdiction of trusts

Comment,  Former Section 1120 1s restated 1In Article i
(commencing with Section 17300) of Chapter 4 of Part 5 of Division 9
with minor changes. See Sections 17300-17302. Trusts not subject to
continuing court jurisdiction under Sections 17300-17302 are subject
to the intermittent jurisdiction of the courts when imvoked pursuant
to Section 17200, The new law contains provisions comparable to parts
of former Section 1120 and other sections in former Article 1. - See
Sections 17000 (jurisdiction in superior court sitting in probate),
17200(b)(5) (petition to settle. accounts), 17200(b)(6) (petition for
instructions), 17200(b)(15) (amending trust for charitable estate tax
deduction), 17203 <{(notice of hearing on petition), 16200-16249
(trustees' powers); see also 17100-17107 {notice), 17201(b) (clerk to
set petition for hearing), 17208 (appointment of guardian ad litem).
The provision for accepting additions to trusts is superseded by
Section 16221 (power to accept additions to trust).

§ 1120.1 (repealed). Additions to trust subject to jurisdiction of
court , , :
Comment. Former Section 1120.1 is superseded by Section 82 which

defines "trust” to include additions toc a trust.

§ 1120.1a (repealed). Removal of trusts fromw continuing court
supervision- ' . '

Comment. The former Section 1120.l1a is restated in Sections
17350-17354 (removal of trusts from continuing -court supervision) with
gome technical changes. See the Comments to Sections 17350-17354,
See also Sections 16060-16062 & 16064 (trustee's duty to report
information and accouat to beneficiaries), 16063 (contents of anaual
account), 17201(b) {clerk to set petition for hearing). References to
"remaindermen” are omitted since they are unnecessary in light of the
definition of "beneficiary” in Section 24,

§ 1120.2 (repealed). Powers of trustee
_ Comment. Former Section 1120.2  is superseded by Sections
16200-16249 (trustees' powers). The provision in the first paragraph
of former Sectiom 1120.2 requiring a petition in order to exercise
‘ powers mot expressed in the trust Instrument or otherwise conferred is
superseded by Section 16200 which  grants extensive  powers
notwithstanding the silence of the trust insetrument. See also Section
16201 (power of court to relieve trustee from restrictions om powers),
The first clause of subdivision (1) of former Section 1120.2 is
restated in Sections 16226 {acquisition and disposition of property)
and 16227 (management of property) without substantive change. The
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second and third clauses of subdivision (1) are restated in Sections
16231 (leases) and 16232 {mineral leases} without substantive change.

Parts of subdivision (2) are restated in Sections 16220
- (retaining trust property) and 16223 (investments)} without substsntive
change. The reference to reinvesting, stock of the trustee, and
common trust funds are omitted as unnecessary. The power to invest
under Section 16223 applies to any type of property. See also Section
62 ("property” defined); Fin. Code § 1564 (common trust funds).

The first clause of . subdivision (3) is superseded by Section
. 16241 (borrowing morey). The remainder of -subdivision (3) 18
superseded by Section 16228 (encumbrances). =

Subdivision (4) is continued in Sectlon 1623? (consent to chanse_
in form of businese, voting trusts) without substantive change.
: The first clause of subdivision (5) ies restated in Section 16226
(acquisition and disposition of propert?)" without substantive change.
The second clause 1s continued 1 Section 16227 (management of
property) without change, except that "property is used 1n plsce -of

“asset.” :
. SBubdivision {(6) is continued in Section 16229 (repairn nnd
alterations) without substantive change.

Subdivision (7) is continued in Section 16230 (development ot
land) without substantive change.

-Subdivision (8) ip restated im Section 16233 (optiems) without
substantive change, except that Section 16233 nakes clear that an
" option may be exercisable beyond the term of the trust.

Subdivision (9) ip restated in Section 16234 (voting rights with
respect to corporate shares, memberships, or property) ‘without
substantive change.

‘Subdivision (10) is continued 1n Section 15235 (paynent of calla
and assessments) without substantive change. o

Subdivision {(11)Y  4is continued - in Section 16236 (stock'
subscriptions and conversions) without substantive change. '

. Subdivision (12) 1s conmtinued  in Section 16238 (holding
securities in name of nominee) without substantive change. .

Subdivision (13) is restated in Section 16240 (insurance) without
substantive change.

The first part of subdivision {14) 1s superseded by Section 16243
(payment of expenses in administration of the trust). -No power is
needed for the trustee to advance its own funds &ince it doing so it
is not acting as trustee, However, if trustee does advance its own
funds in protection of the trust, trustee's right of reimbursement may
arise under Section 15684 or the trustee may have a lien on trust
property. The part of subdivision (14} relating to the trustee's liem

for advances of the trustee's funds is restated in Section 15685

without substantive change, but Section 15685 makes clear that the
lien 15 an equitable lien.

The first two clauses of Bubdivision (15) are continued  in
Section 16242(a) and (b) (payment and settlement of claims} without
substantive change. The third clause is continued in Section 16242(c)
except that the reference ta releasing cleims to the “extent that the
clainm 1s uncollectible™ is mnot continued. The last clause 1is
superseded by Section 16249 (actions and proceedings).
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Subdivision (16) is continued in Section 16243 (payment of taxes,
trustee's compensation, and other expenses) without substantive
change, except that the power to pay compensation 1s limited to
"reasonable” compensation. _

Subdivision (17) 1s continued in Section 16222(a) {participation
in business; change in form of business) without substantive change,
but Section 16222{a) makes clear that the trustee has power to
participate only in a business that is part of trust property. See
also Section 16222(b) (limitation on power to continue operation of
business). _

Subdivision (18) is superseded by Sections 16200 (gemeral powers
without court authorization) and 16201 (power of court to relleve
trugtee from restrictions on powers). See the Comment to Section

i 16200. ' '
\ The second paragraph is superseded by Section 15001 (application
of Trust Law). N ' : _ S -
The last paragraph is omitted as unnecessary in light of Section

11 {severability). '

§ 1120.5 (repealed). Request for special notice by beneficiary
Comment. Former Section 1120.5 is superseded by Section 17204(b)
(request for notice). See also Section 17105(a) (additional notice).

§ 1120.6 (repealed), Uneconomically low principal =
~Comment.  Subdivisions (a) and (d) former Section 1120.6 are
_restated iu Section 15403(a2) and (¢) (modification or termimation of
“prust with uneconpmically low' prifiéipal) without  sulistantive -ethange.
The first clause of subdivision (b) is restated in Section 15411(e)
(disposition . of property wupon termination of trust) without
substantive change. The last clause of subdivision (b} is superseded
by Section 17206 (authority to make necessary orders). Subdivision
(c) is superseded by Probate Code Sectiom 15002 {common law as law of
state).

§ 1121 (repealed). Accounting ' : _
Comment. Former Section 1121 1is superseded by Sections
17200(6)(7) (petition to compel -account) and Sectlons 16060-16062 and
16064 .{trustee's duty to vreport information and account to
beneficiary). See also Section 15800 (limitation on rights of
beneficiary of revocable trust). . : -

§ 1122 (repealed). Compensation of trustee _

Comment. The first and second sentences of former Section 1122
are restated in Section 15680(a) and (b) {trustee's compensation as
provided under trust jnstrument) without substantive change, but
Section 15680 permits the court to increase the trustee's .compensaticn
as well as increase it. The reference to the decree of distribution
ig not continued since the new law applies to both living and
testamentary trusts. The first part of the third sentence is restated
in Section 15681 (trustee’s compensation where trust silent) without
gubstantive change. The remainder of the third sentence is superseded
by Sections 15682 {court determination of prospective compensation)
and 17200(b)(9) (petition to fix or allow compensation). The fourth
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sentence is restated in Section 15683 {(compensation of cotrustees)
 without substantive change. The last sentence 15 superseded by
Sections 15684 (repayment of trustee for expenditures) and 17200(b}{(5)
{petition to settle accounts). See also Section. 16243 (trustee's
power to pay compensation and expenses). '

§ 1123 (repealed). Conclusiveness of decree . .
' Comment, - Former Section 1123 1s superseded by Sectiom 17104(d).

§ 1123.5 (repealed). Removal of trustee : ' -

Comment. Former Sectiom 1123.5 18 superseded by Section 15642
(removal of trustee). Bee also Sections 16420(a)(5) (removal of
trustee for breach of trust), 17000 et seq. (judicial . proceedinga
~ concerning trusts), 17201(b) (clerk to set petition for hearing).

'§ 1123.6 (repealed). Custedy of assets pendipg hearing o

" Comment, Fermer Section 1123,6 1s restated in Section 15642(c)
without'susstantive change, See also Section 17205 (general authority
to appoint temporary trustee). ' . .

§ 1123.7 (repealed). Exclupive jurisdiction #nd‘procedute' . s
~Comment. Former Section 1123.7 is superseded by Section 17000
(subject-matter jurisdictiom). o o e o

§ 1124 (repealed). Declination of designated trustee to sct =

~ Comment. . Former Section 1124 is superseded by Section 15601
(rejection of trust). See also Sections 15600 (acceptance of trust by
trustee), 15640 (resignastion of trustee), 16000 (duty to administer
trust upon acceptance). . R )

§ 1125 {repealed). Filling vacancies before distribution _

Comment. Former Sectiom 1125 is superseded by Sections 15660
(appointment of trustee to f£i1l1 vacancy) and 17200(a), (b){10)
(petition to appoint trustee). o

§ 1125.1 (repealed). Petition of resignation of trustee . '

Tomment.  The first parsgraph of former Section 1125.1 1s
superseded by Sections 15640 (resignatiom of trustee), 17101 (form of
notice), 17102 (manner of mailing notice), 17200(a), (b)(11) (petition
to accept resignation), 17201(b) (clerk to set matter for hearing),
17203 {potice).

The first part of the second paragraph 1is ‘restated in Section
15641 (1iability of resigning trustee) without substantive change.
The remainder of the second paragraph is restated in Section 15644
(delivery of property by former trustee upon occurrence of vacancy)
without substantive change. o L '

§ 1126 (repealed). Filling vacancies after distribution —
Comment. Former Section 1126 is superseded by Sections 15660
(appointment of trustee to fill vacancy), 17101 {form of notice),
17102 (manner of malling notice), 17203 (notice), and 17200(a),
(b)(10) (petition to appoint trustee). See also Sections 15601
(rejection of trust by writing or inaction), 15642 (removal of
trustee), 15643 (vacancy in office of trustee), 17204 (request for
special notice). : ;
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§ 1127 (repealed). Trustee's bond

Comment. Former Section 1127 i1s superseded by Section 15602
{trustee's bond). The requirement that an individual successor
trustee who 1s not named in the trust must give bond is restated iIn
Section 15602(a){3) without substantive change.

§ 1127.5 (repealed). Bond not required of certa*n charitable '
corporation trustees
Comment. Former Section 1127.5 is superseded by Section 15602(e)
(bond not required of trustees who are not individuals).

§ 1128 (repealed). Transfer of trust proceedings to another county
Comment. Former Section 1128 is restated iIn Sections

173047a)-(b) {transfer of jurisdiction of trust to different county)

and 17201(&) (petition to be verifled). _ 3 ,

§ 1129 (repealed). Hearing on transfer of trust proeeedinge to
another county

~Comment., The first three sentences of the first paragraph of
former GSection 1129 are superseded by Sections 17102 (manner of
mailing), 17201(b) (clerk to set - matter for hearing), and 17203
{(notice). The fourth and fifth sentences are continued in Sections
17304(c) (transfer of jurisdiction over trust to different county)
without substantive change. The sixth sentence is - continuved in
Section 17304(d) without substantive change.

The second paragraph is continued in Section 1?304(&) without
substantive change.

The . third paragraph is superseded by Secticunx}?302 (applicable
procedures}

§ 1130 (repealed). Vouchers; withdrawal; production; destruction or
delivery to trustee or attorney ' 7
Comment. Former Section 1130 is omitted. Vouchers in support of
an account are not required under the Trust Law.

§ 1130.1 (repealed) Certificate of appointment as trustee

Comment. Former Section 1130.1 is restated in Section 15603
(certificate of trustee) without substantive change, but Section 15603
also applies to living trusts.  See also Section 10 (#ingular includes
plural).

§ 1132 (repealed)._ Transfer of testamentary trust to another
jurisdiction '
Comment, Former Section 1132 is superseded by Section 17401
(transfer of trust from California). See also Sections. 82 ("trust™
defined), 17400 (application of transfer provisions).

§ 1133 (repesled). Combination of assets and administration of trusts
as one trust '
Comment. Former Section 1133 is superseded by Section 15412
(combination of similar trusts).
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Article 2.5. Inter Vivos and Other Trusts

'§ 1138 (repealed). "Trust™ defined

Comment. Subdivision (a) of former Section 1138 is restated in
Section 82(a) (“"trust™ defined) without substantive change, except
that the procedure relating to internal trust affairs under the new
Jaw 1s not limited to written trusts and the reference to “voluntary”
trusts 1s omitted because it is unnecessary. See the Comment to
former Civil Code § 2215. . See also Section 17200 (proceedings

concerning truste). The language in subdivision (a) concerning trusts
© “entirely administered or to be entirely administered in this state”
is superseded by Section 17002 which delineates the principal place of
adwinistration of the trust.

Subdivipton -(b) of former Sectien 1138 is continued in Section
82(c) without gubstantive . change except as poted. The - :Eorner'
exclusion of trusts subject. to. court supervision is superseded by
Section 17302 (gereral’ procedures applicable). 'See also the Comment
to . former Section 1120. The former exclusion of deeds of trust is
continued in -Section 82 by -the reference to security arrangements.
The farmer exclukion of charitable trysts subject to supervision of
the Attormey" Géneral is omitted.’. See Section 82(a) ("trust” defined);
- se¢ also Section 3.5004 (applicatiou of Trust l.a'w to certain char‘ltable
trusts). ‘

§ 1138.1 (xepealed) Grnunds for petit:lon by trustee
= Comment. Subdivision (a) of former Sectiom 1138.1 is restated in
Section 155@ (petitioners; grounds for petitiom) with the follﬁ'wing
changes: Paragraph (3) is omitted since Section 16221 permits
additions to trusts without the need for court approval. Paragraph
(6) is superseded by Section 17200(b)(8) which i1z drafted in
tecognition of the autematic powers available under Sections
16200~1624%, See Section 16201 (power of court to relieve trustee
from restrictions on powers); see also Sections 16060-16062 & 16064
(duty to report information and account to beneficiaries). Paragraph
(14) is superseded by Section 15413 (division of trusts). See also
Section 15640(b) (acceptance of trustee’s resignation by court).
Subdivision (b) is omitted; the trust instrument may not linit
the availability of proceedings under Section 17200 et seg. '

§ 1138.2 (repealed), Orders and decrees of court -
Comment. Former Section 1138.2 is continued in Section 17206
without change. : :

§ 1138.3 (repealed) Venue

Comment. 1he first sentence of subdivision (a) of former Section
1138.3 1s restated in Section 17005(a) (venue) without substantive
change. See also Section 17000(a) (subject-matter jurisdiction of
_superior court). The second and third sentences of .subdivision (a)
are superseded by Section 17002 (principal place of administration of
trust).

Subdivision (b) 1s restated in Section 17005¢a)(2) (altemative
venue for testamentary trusts) without substantive change.
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§ 1138.4 (repealed). Petition

Comment. The first sentence of former Section 1138.4 is restated
in Section 17201(a) (commencement of proceeding) without substantive
change, except that the provision relating to authorization by the
terms of the trust is omitted since the trust can not prevent resort
to the statutory procedure. The second sentence is omitted.

§ 1138.5 {repealed). Dismissal of petition

7 Comment. Subdivision (a) of former Section 1138.5 is restated in
Section 17202 (dismissal of petition) without substantive change. See
also Section 24 (“"beneficiary" defined to include remaindermen).
Subdivision (b) is omitted.

§ 1138.6 (repealed). Notlce and hearing

Comment. The first paragraph of subdivision {(a) of former
Section 1138.6 1s restated in Section 17201(b) (clerk to set petition-
for hearing) without substantive change. The second paragraph 1is
restated in Sections 17203{a) <{notice of hearing on petition} and
17102 (manner of notice; notice in mamnner directed by court) without
substantive change. The third paragraph is restated In Section 17205
(request for and service of copy of petition) without substantive
change. The fourth paragraph is restated in Section 17103 (personal
. delivery) without substantive change. The fifth paragraph is restated.
in Section 17104 {proof of notice) without substantive change. See
aleo Section 24 ("beneficlary” defined to include remaindermen).

Subdivision (b) is omitted. Trust proceedings are governed by
the new Trust lLaw, Division 9 (commencing with Section 13000), not by
. the_ provisions on-adnindgiration of decedents’ estates.
77 gubdivision (e) is restated in Section 17106 (shortening time for
notice) without substantive change. '

Subdivision (d) 1s superseded by Section 17203(c) (notice to

Attorney General). :

§ 1138,7 (repealed). Appointment of guardian ad litem; threatened
exercise of power not conferred upon trustee :
Comment. Subdivision (a) of former Section 1138.7 is restated in
Section 17208(a)~(b) (appointment of guardian ad litem) without
substantive change.
, Subdivision (b) is. superseded by Sections 17200 (petitiom);
17201(a) (grounds for petition), and 17203 (notice). See also Section
17100 et seq. {general notice provisions), 17208 (appointment of
guardian ad litem). .
Subdivision (&) 1s continued in Section 17208(c) without
substantive change.. :

§ 1138.8 {repealed). Resignation of trustee or cotfuétee; appointment
of successor trustee

Comment. The first three sentences of former Section 1138.8 are .

superseded bty Section 15640 (resignation of trustee). The first part
of the last sentence is restated in Section 15641 (liability of
resigning trustee) without substantive change. The remainder of the
last sentence is superseded by Section 15644 (delivery of property by
resigning trustee). '
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§ 1138.9 (repealed). Appointment of successor trustee

Comment. Former Section 1138.9 is superseded by Sections
15642(b)(5) (removal of trustee for other cause), 15643 (vacancy in
office of trustee), 15660 (appointment of trustee to £ill wvacancy),
and 17200{a), (b)(10) {(petition for appointment of trustee to f£ill
vacancy). ‘ _

§ 1138.10 (repealed). Appeal ‘
Comment. Former Sectionm 1138. 10 is superseded by Section 1?20?
(appealﬁ. See the Comment to Section 17207,

§ 1138.11 (repealed). Cumulative aand nonexclusive. remedies -
Comment. The provision of former Sectiom 11 138.11 relating to the

cumulative nature of remedies is restated in Section 16420(b) without -

substantive change.  The provision relating te nonexclusive remedies,
to the extent it related to jurisdiction, is superseded by Section

17000{a} (exclusive jurisdiction over internal affairs of trusts). .

See also Sections 16420-16421 (remedies for breach of trust), 17001
(court as full-power court), 17206 (suthority to make necessary
orders). ‘ =

§ 1138,12 (repealed). Legislative intent

Comment. Former Section 1138,12 ia restated in ‘Section 17209
(internittent judicial intervention in trust' administration) without
substantive change.

§ 1138,13 (repealed). Applicablility of article

- Comment, The first sentence of "former Section 1138,13 {s

restated in Section 15001(a) (application of Trust Law) without
substantive change. The second senterice iz omitted; the right to
petition under Section 17200 cannot be restricted by the trust
instrument under the Trust Law. See also Section 82 ("trust™ defined).

§ 1138.14 (repealeﬁ) Transfer in trust of pecunia;y amnunt

' Comment. Former Section 1138.14 is contirved in Sectiom 15005
(law applicatle tc marital deduction gifts im trust) without
substantive change. - - : - o

Article 3. Transfer to Another Juif;diﬁtionu

§ 1139 (repealed). Application of article 7 o
Corment. Subdivision (a) of former Section 113% 1s restated im
Section 1/400(a) (application of chapter) without substantive change,

except that the limitation to written trusts ia omitted. Subdivision’

(b) is superseded by Section 17400(b) (availability of other means of
‘transfer). Subdivision (¢) 1s omitted because it is no longer needed.

§ 1139.1 (repealed). Tramsfer of place of adpinistration or assets
Comment. The introductory clause of Section 1139.1 is restated
in Section 17401{a) {authority of court) without substantive change.
See also Sections 17000 (subject-matter jurisdiction of superior
court), 17200(a), (b){(16) (petition for transfer). Clause (a)
pertaining to trusts under continuing jurisdiction of the court is

superseded by the more general language of Section 17401(a). <Clause
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{(b) is superseded by Sections 17200(a) (who may petition} and 17404(b)
{order granting transfer if not violative of terms of trust).

§ 1139.2 {repealed). Petition for transfer

Comment. The first sentence of former Section 1139.2 is restated
in Section 17200(a) (who may petition) without substantive change.
The remainder of former Section 1139.2 is restated in Sections 17402

(contents of petition) and 17201(a) (petition to be verified) without

 gubstantive change, except that a statement of the age of a trustee is
required only for an individual and the statement relating to civil
actions is 1imited to actions arising ocut of administretion of the
trust.

. §1139.3 (repealed). Notice and hearing

Comment. The provision of former Section 1139.3 requiring the

clerk to set the petition for hearing is continued in Section 17201(b)
without substantive change. The remainder of the first sentence 1s
omitted; notice is given by the petitioner. See Section 17403(a).
The last three sentences .are restated in Sections 17203(¢) (notice to

Attorney General regarding charitable trust) and 17403 (motice and

hearing) without substantive change, except that 30 rather than 20
days' notice must be given the Attorney General, - See also Sectlons
17102 {manner of mailing notice). '

§ 1139.4 (repealed). Court order
Comment. The introductory clause and subdivisions (1), (3}, and

{4) of former Section 1139.4 are restated in Section 1?404 (order

granting transfer) without substantive change, except that the court
is required to take into. account the interest in economical and

convenlient administration rather than to find that it would

necessarily result from the transfer. Subdivislon (2} is omitted.

§ 1139.5 {repealed). Manner of transfer; discharge of trustee
Comment, Former Section 1139.5 1s continued .in Section 17405
(manner and effect of transfer) without substantive change.

§ 1139.6 {repesled). Other trusts

Comment, Former Section 1139.6 is omitted. See Sections 17000
(subject-matter jurisdiction iIn -~ superior court), 17002 {principal
place of administration), 17005 {(venue}, 17400 (application of
transfer procedure). - - ‘

§ 1139.7 (repealed). “Beneficiary” defined

Comment.  Former Section 1139.7 is restated in Sections 24
{"beneficiary” defined) and 17402(b) (notice of petition to living
beneficiaries) without substantive change. S

“Article 4, Transfer From Another Jurisdiction

§ 1139.10 {repealed). Application of article

Comment. Subdivision (a) of former Section 1139.10 is restated
in Section 17450{a) (application of chapter) without substantive
change,  except that the limitation to written trusts I1s omitted.
Subdivision (b) 1is superseded by Sectlon 1?450(b) {nonexclusive

procedure).
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§ 1139.11 (repealed). Transfer of place of administration or assets
to California '
Comment. Former Section 1139.11 is restated in Section 17451(a)
(authority of court) without substantive change. See also Section
17200¢a), (b)(16) (petition for transfer).

§ 1139.12 (repealed). Petition for tramsfer , ‘ _
' Comment. Former Section 1139.12 is restated in Section 17200(a)
(petition) without substantive change. '

§ 1139.13 (repealed). Venue .
, Comment. Former Section 1139.13 is continued in Sections 17452
(venue) and 17000(a) (subject-matter jurisdiction in superier court)
without substantive change. : o

§ 1139.14 (repealed). Contents of petition . -
Comment. Former Section 1139.14 1s continued in Sections 17453

(contents aof petition) and 17201{a) (petition to be verified) without

substantive change, except that a statement of the age of a trustee is
required only for an individual. ' S ' _

§ 1139.15 (repeeled). Notice and hearing -

Comment. The part of subdivision (a) of former Sectien 1139.15
requiTing the clerk to set the petition for hearing 1s continued in
Section 17201(b). The remainder of the first sentence of subdivision
(a) is omitted. The second sentence of subdivision {(a) is continued
in Section 174534 (notice) without substantive change. Subdivision (b)
is continued in Section 17454 (motice and hearing) without change.
See also Section 17102 (manner of mailing noticel.

§ 1139.15 (repealed). Order accepting transfer and appointing.'
trustee , : ' ' '
“Comment. Former Section 1139,16 is restated in Section 17435

(order accepting transfer and appointing trustee) without substantive -

change, except as follows: (1) the court is required to take into
account the interest in economical and convenient administration
rather then to find that it  would “necessarily result from , the
* transfer, (2) the discretion of the court to require bond is goverped
by the general provisions in Section 15602, and (3) a bond 1s required
only if the law of the other jurisdiction or Californias so provides,

§ 1139.17 (repealed). Conditional order accepting transfer
Comment. Former Section 1139.17 is continued in Sectiom 17456
{conditional order accepting_transfer) without change. '

§ 1139.18 (repealed). Administration of transferred trust

Comment. Former Section 1139.18 is superseded by Section 17457

(administration of transferred trust). See the Comment to Section
1745?- V B )

-§ 1139.19 (repealed). "Beneficiary" defined :

" Comment, Section 1139.19 1is restated in Sections 24
("beneficiary” defined) and 174533(b} (notice of petition to living
beneficiaries) without substantive change. .
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Probate Code §§ 1215—1215.4 (repealed). Notice in trust proceedings

Article 1.5. Notice in Trust Proceediggs

§ 1215 (repealed). Definitions'- _ .
Comment. Former Section 1215 1is superseded by Section 17100

(application of chapter).

§ 1215.1 (regealed)a Notice in Easeslinvolving futuyre interests

Comment. Former Section 1215.1 is restated in Section 15804(a)
{notice in cases involving future interests) without substantive
change.

§ 1215,2 (repealed). Conflicts of interest in subject matter

Comment. Former Section 1215.2 1s Testated in Section 15804(b)
(notice where conflict of interest) without gubstantive change.

, , o _ ,
§ 1215.3 (repealed). Additional notices; appointment of guardian
ad litem ' ' - - :
Comment. Former Section 1215.3 is restated in Sections 17208
(appointment of guardisn ad  litem) and 17105(a) (court-oxdered
additional notice) without substantive change. - '

§ 1215.4 (repealed). Effect of article on other notice re ui rements
Comment. 1The first sentence of former Section 1215+ is restated
in Section 15804(c) {effect .om other notice requirements) without
substantive changemf The second sentence is ‘restated in Section
17105(b) (additional notice by party) without substantive change.
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